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THEORETICAL-CONCEPTUAL UNDERSTANDING
OF CATEGORIES “GUILT”, “ATTRIBUTION”
AND “IMPUTATION” FOR THE PURPOSES
OF INTERNATIONAL RESPONSIBILITY OF THE STATE

Andreichenko S. S.

INTRODUCTION

The effectiveness of international law as of a socially necessary instrument
for international relations regulating depends crucially on the States’ strict
adherence to their international obligations. The implementation and
application of the rules of law have long been of particular importance, which
is confirmed by the postulates executio est finis et fructus legis (An execution
is the end and the fruit of the law) and applicatio est vita regalae
(The application is the life of a rule). Conscientious implementation of
international obligations is a criterion for the legitimacy of the activities of
States in international and domestic spheres and it is a necessary condition for
stability and efficiency of international law and order. However, the problem
of the effectiveness of the rules of international law, which has been acutely
and widely discussed throughout history and considered to be the most
vulnerable side of international law, remains one of its central problems today.

The task of enhancing of the effectiveness of international law is largely
entrusted with international responsibility, which plays a fundamental role in
the current system of international law while demonstrating the level of its
unity and stability.

The issue of State responsibility has received much attention in
international legal literature. Some aspects of responsibility of States for their
internationally wrongful acts have been considered in the works of such
Ukrainian international lawyers as Y.Y. Blazhevych, M.V. Buromenskyi,
V.H. Butkevych, A.I. Dmytriiev, N.A. Zelinska, L.I. Lukashuk, V.V. Mytsyk,
L.D. Tymchenko, Y.S. Shemshuchenko and other.

A significant contribution to the development of responsibility problems
was made by the works of Soviet scientists: V.A. Vasylenko, Y.M. Kolosov,
P.M. Kuris, D.B. Levin, S.B. Petrovskyi, S.B. Raskalei, H.I. Tunkin and
others. Foreign authors who devoted their issues to international legal
responsibility are Roberto Ago, Dionisio Anzilotti, lan Brownlie, Antonio
Cassese, James Crawford, Lassa Oppenheim, Alain Pellet, Alfred Verdross,
Malcolm Nathan Shaw and other.



At the same time, many important aspects of international responsibility
issues have not yet become the subject of special study in contemporary
Ukrainian science of international law and have been partially disclosed by
foreign scholars. Thus, the further study of one of the most contentious issues
in the area of international responsibility, the issue of State guilt, is relevant.

1. Category “guilt” of State in international law:
the essential characteristic

The notion that “guilt” is relevant in international law is shared by most of
international lawyers. At the same time, the problem of guilt is perhaps the
most complex in the whole theory of international responsibility law. The fact
that the issue of State guilt has proven to be one of the most controversial
areas of international responsibility has been repeatedly emphasized in the
writings of many researchers. For example, D. Anzilotti wrote: “Generally,
disputes regarding the theory of guilt and certain aspects of its application in
international law have long existed and remain exist. While some authors
support the theory of guilt providing it with an interpretation that differs
significantly from the one given in internal law (Hatschek), others deny this
theory without hesitation (Diena). Some authors also allow the notion of guilt
only to identify certain categories of misconduct, in particular, the so-called
“neglect torts” in general (Strupp) or some of them specifically (Schoen).
Finally, some authors acknowledge that the notion of guilt is necessary to
determine certain consequences, such as an obligation to compensate for
harm, whereas this notion is unnecessary in simple satisfaction (Triepel), or
believe that it is necessary in satisfaction, but not in compensation for damage
suffered by patrimonial property (less)™".

Some scientists have raised doubts about the possibility of using the
concept of guilt to characterize the actions of the state. In one of his writings,
V.M. Yelynychev concluded that an analysis of the state’s behavior through
the concept of guilt is not only optional but also largely redundant and
harmful, as it raises a minor issue in the first place and allows the delinquent
state to challenge the lawfulness of its liability (which it bears from the
moment of committing the delict) by reference to the lack or unintentional
intent or negligence on the part of its authorities?. From the perspective of
other authors, “the guilt is a complex concept that can hardly be applied to the
state at all, but proving the guilt of the state for its responsibility for

! Ammmiortn [, Kype MeXIyHapojHOTO NpaBa : BBEJEHHE — OOWIas 9acTh ; Mep. ¢ HTAl. ;
nmop pex. : J. b. Jleeun (Ilpeaucn.) ; nep. : A. JI. Cakertu, 3. M. ®abpukos. M. : Unoctp. nut.,
1961. T. 1. C. 415.

2 Ensiabiues B. H. Buna B MexryHapoHoM npase. Cogenckoe 2ocydapemeo u npaso. 1972.
Ne 3. C. 127.
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internationally wrongful acts is optional, but this does not mean the absence of
such guilt as the State’s guilt presumes™.

Note that in the process of codification, the idea of developing a general rule
of guilt was repeatedly criticized by authoritative authors for being too large. The
topic was considered to be too heterogeneous to regulate individual norms.

The International Law Commission, in view of the differences and debates,
including the difficulty of proving guilt, did not include the guilt in the wrongful
act as a necessary element. Another reason for not including the topic of guilt in
the draft articles of the ILC was the inconsistency of jurisprudence in the area of
state responsibility. The jurisprudence on this issue has always been different, and
international courts and arbitrations have largely been unwilling, or at least
incapable, of resolving this issue in principle.

Thus, the International Law Commission avoided a clear solution to the
question of the place of guilt in the system of rules on international
responsibility of States. The The Commission decided not to stop on the
position, which was produced by the long-standing academic debate, and
began to consider the problem of guilt in a pragmatic way, according to which
the guilt is a circumstance, the absence of which must be proved by the
defendant State in order to exclude the wrongfulness of its conduct”.

Despite the contradictions about the concept of “guilt”, in the theory and
practice of international law, this concept is used quite often, since it is inherently
related to such fundamental categories as international offenses and international
responsibility. In particular, the notion of guilt of the State, with reference to its
two forms (intent and negligence), is featured in important diplomatic documents.
For example, when considering in the Third Committee of the Third Commission
of the UN Conference in San Francisco the provisions of Chapter VII of the
Charter of the United Nations on threats to the peace, breaches of the peace, or
acts of aggression the proposal from the report about “the costs of coercive action
against the guilty State fell upon that State” was adopted. This proposal was
unanimously approved at the plenary session of the conference®.

Provisions on guilt are found in many international courts, arbitrations,
and conciliation commissions®. Links to guilt can also be found in a number

® Mixuapozue npago : [miapyunnk] / Jlinkas B. A., Aurtimenko B. ®., Axynos C. O. Ta iu. /
3ar. pex. B. A. Jlinkana. K. : KHT, 2009. C. 249.

* Gattini A. Smoking / No Smoking : Some Remarks on the Current Place of Fault in the ILC
Draft Articles on State Responsibility// European Journal of International Law. 1999. Vol. 10.
P. 397.

® Jleun JI. b. OTBETCTBEHHOCTH T'OCY/IapCTB B COBPEMEHHOM MEKIyHapOJHOM IpaBe. M. :
Mexmynap. otaomenust, 1966. C. 56.

® Ref.,, for instance, cases: Alabama claims of the United States of America against Great
Britain (1871) // Reports of International Arbitral Awards. Vol. XXIX. P. 125-134 ; United States
v. Great Britain (Home Missionary Society Case) (1920) // Reports of International Arbitral
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of international treaties, in particular Art. 54 of Convention respecting the
Laws and Customs of War on Land (1907)", Art. 2 of Convention on the
Prevention and Punishment of the Crime of Genocide (1948)%, Convention for
the Unification of Certain Rules Relating to International Carriage by Air
(1929)° and other.

It follows from the above mentioned that the guilt category in both its
forms is uniquely applicable to the States. The presence of specific attributes
of the State’s guilt in international law in comparison with the guilt of certain
individuals in internal law cannot be a reason for neglecting the concept of
guilt relative to the State.

The notion of guilt as well as its application in international law has its
own specific features that distinguishes it from the guilt in internal (criminal
or civil) law. Let’s try to distinguish several of such characteristics.

1) The guilt as a separate institution of international law has its own
peculiarities connected with the peculiarities of international law itself and
international relations to which it is directed.

2) The State’s guilt is not a psychic attitude to behavior, which is
committing.

3) The guilt is a manifestation of state will.

4) The State’s guilt is not equated with the guilt of its separate bodies:
legislative, executive, judicial, both central and local.

5) The degree of guilt can be essential for the onset of international
responsibility of the State.

6) The State’s guilt is not proved in all cases but only when it is explicitly
provided by the primary norms (genocide, aggression).

Awards. Vol. VI. P. 42-44 ; Award between the United States and the United Kingdom relating
to the rights of jurisdiction of United States in the Bering’s sea and the preservation of fur seals
(1893) // Reports of International Arbitral Awards. Vol. XXVIII. P.263-276; Casablanca
Arbitration (France v. Germany) (1909) // The American Journal of International Law. Jul., 1909.
Vol. 3. Ne 3. P. 755-760; Award in the Matter of the Cadenhead Case (1914) // The American
Journal of International Law. Jul., 1914. Vol. 8. Ne 3. P. 663-665 ; B. E. Chattin (United States)
v. United Mexican (1927) // Reports of International Arbitral Awards. Vol. IV. P. 282-312; In the
matter of the death of James Pugh (Great Britain, Panama) (1933) / Reports of International
Arbitral Awards. Vol. III. P. 1439-1453; Loizidou v. Turkey. ECHR Judgment of 18 December
1996 // EHRR. Vol. 23. P. 513 ra in.

"Convention (IV) respecting the Laws and Customs of War on Land and its annex :
Regulations concerning the Laws and Customs of War on Land (1907) URL:
http://avalon.law.yale.edu/20th_century/hague04.asp.

8 Convention on the Prevention and Punishment of the Crime of Genocide (1948) URL:
http://www.hrweb.org/legal/genocide.html.

® Convention for the Unification of Certain Rules Relating to International Carriage by Air
(1929) URL: http://www.jus.uio.no/Im/air.carriage.warsaw.convention.1929/doc.html.
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2. The relation between the concepts of imputation and attribution

For the onset of an international responsibility of the State, in addition to
committing wrongful acts, another important condition must be fulfilled,
namely: the subject of the obligation must be legally charged with wrongful
conduct (“imputation”). Article 2 of the Articles on Responsibility of States
for Internationally Wrongful Acts specifies that the necessary element for
determining the existence of an internationally wrongful act is the State’s
behavior, which does not comply with its international obligations. As stated
in the award of the international arbitration tribunal, established under the
Convention on the Settlement of Investment Disputes, in the case of
Gustav F. W. Hamester GmbH & Co KG v. Republic of Ghana (2010),
“Article 2 is not an independent basis for attribution, but merely provides for
the elements of determining the internationally wrongful act of a State, which
must be attributed to the State and violate the State’s international
obligation™°.

C. Eustathiades emphasizes that in international delict a distinction is
made between an objective element, an action or omission that is a known
behavior, and a subjective element arising from the perpetration of the
conduct of the subject of the law™.

Familiarization with the work of the Commission, as well as with
international legal literature, leads to the conclusion that the essence of the
guilt, its theoretical justification due to various reasons became an obstacle for
international lawyers, which caused the most controversial opinions. As a
result, the problem of imputation has been largely confused®?.

What does the “imputation” condition of a particular State’s conduct as a
requirement to qualify it as an internationally wrongful act? In scientific
works on international responsibility, court decisions and in the practices of
States the term “imputation” is used to indicate that a particular act is a State
activity.

M. Marinoni rightly concluded, “States, as well as legal entities, cannot but
resort to the actions of individuals whose activities must be legally related to the
States themselves... In reality, there is no legal entity “state”, but only the actions
and wills of the persons, which by nomocracy are assigned to the subject of law of

1 Gustav F. W. Hamester GmbH & Co KG v. Republic of Ghana. ICSID. Case
Ne ARB/07/24. Award. 18 June 2010. Para. 173 URL: http://www.italaw.com/documents/
Hamesterv.GhanaAward.pdf.

U Eustathiades C. Th. Les sujets du droit international et la responsabilité internationale :
Nouvelles tendances/ C.Th. Eustathiades/ Recueil des Cours de I’Académie de droit
international. T. 84. 1953-111. Leyden, Sijthoff, 1955. P. 422.

2 Enpmprue B. H. TIpo6iema BMEHEHHsS B MEXIyHapogHOM mpase. Ipasosedenue. 1970.
Ne 5. C. 83.



the other than the natural person who is their executor™. As K. Strupp
emphasized, “the state requires individuals... whose will and behavior in the
physical natural world are the actions of individuals, but in the legal world they
are the actions of the community as a whole, that is, of the state™.

From G. Kreijen’s perspective, without government agencies and agents
imputation, which is actually “attribution”, becomes impossible. Without
reference to the author of the act, there can be no liability for internationally
wrongful acts. Without responsibility, international law loses its meaning as a
mechanism that ensures international stability and order®.

Experts in international law have repeatedly emphasized that the term
“imputation” in international law does not have the same meaning as, for
example, in internal criminal law, where it may mean the mental properties of
a person.

The concept of “imputation”, which is used in international law, has
significant differences from the similar concept used in internal legal systems.
The provision set out by Special Rapporteur R. Ago in his third report on
International Responsibility of States was of fundamental importance:
“International law scientists have long sought to emphasize that those who use
these terms in the area of international responsibility of States do not seek to
attach a meaning corresponding to the meaning given, for example, in internal
criminal law, where the term “imputability” is sometimes understood as a
moral state, the possibility of perception and manifestation of desire on the
part of the subject as the basis of responsibility and where “imputation” can be
understood as a charge brought against a person by the judiciary”®.

The Commission was extremely keen to avoid the ambiguity that different
perceptions of these concepts may cause in certain systems of internal
criminal law. For this very reason, at the end of the discussion of the second
report on the responsibility of States at the twenty-second session, the
Commission at the suggestion of some of its members, in particular
of M.O. Ushakov, concluded on the advisability of not using the terms

¥ Marinoni M. La responsabilita degli Stati per gli atti dei low rappresentanti secondo il
diritto internazionale / M. Marinoni. Rome, Arthenaecum, 1913. P. 33. L{ur mo : Second report on
State responsibility by Roberto Ago, Special Rapporteur. The origin international responsibility
A/CN.4/233 /! Extract from the Yearbook of the International Law Commission. 1970. Vol. II.
P. 189.

 Strupp K. Das volkerrechtliche Delikt. Handbuch des Volkerrechts. Stuttgart, Verlag von
K. Kohlhammer, 1920. Bd. III, 1st abt. P. 35-36.

% Kreijen G. State failure, sovereignty and effectiveness: legal lessons from the
decolonization of Sub-Saharan Africa. Leiden; Boston : M. Nijhoft, 2004. P. 273.

% Third Report on State responsibility, by Mr. Roberto Ago, Special Rapporteur, the
internationally wrongful act of the State, source of international responsibility. A/CN.4/246 and
Add.1-3 // Yearbook of the International Law Commission. 1971. Vol. Il, Part One. P. 214.
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“imputation”, “imputability” and the use of the term “attribution” to statement
of fact of attribution of action or inaction to the state. As Professor
N.A. Zelinska points out, “it is very telling that the terms “guilt” and
“imputation” were not used in the proposed draft articles in respect of the
State’s responsibility”™"’.

The fact that the term “imputation” has a different meaning than the
general sense of the term, which connects wrongful action or omission of its
performer, D. Anzilotti wrote in his first work, which dealt with the
international responsibility*®. The author stressed that the meaning of the term
“imputation” in international law does not correspond in any way to the
content that is embedded in it in internal law, when imputation means the
mental state of the agent as a basis of responsibility. When it comes to
imputation on the State, it simply means that the international legal order
treats actions or omissions as actions of a particular State... Then, since the
state as a legal entity is physically incapable of acting, it is obvious that all
that can be imputed on the State is the action or omission of individuals or
groups of individuals®®.

At the 25" session of the ILC in 1975, it was stated that the term
“attribution” in international law is in essence analogous to the term
“imputation” used in internal law. However, there is no unambiguous opinion
as to what is the term to indicate the relationship between the act and the
entity in international law. The International Law Commission, like some
authors, opposes the transfer of the term “imputation” from national law.
Primarily, this is again due to the fact that in national law the term is used in a
different meaning and is related to the concept of guilt. The ILC also believes
that the term “imputation” has some criminal law connotation, so it would be
more appropriate to use the term “attribution”?.

The commentary on Articles of 2001 explains: “... the term “attribution”
is used to refer to an operation of attribution of a particular action or omission
to a State. International practice and judgments also use the term “imputation”

Y 3emmuckas H. A. Me:xayHapoaHble TPECTYIUIEHHS M MEXKIyHapoIHasi IPeCTyHHOCTS :
[Monorpadwus]. Onecca : FOpuamdeckas nmurepatypa, 2006. C. 89.

'8 Second report on State responsibility by Roberto Ago, Special Rapporteur. The origin
international responsibility A/CN.4/233// Extract from the Yearbook of the International Law
Commission. 1970. Vol. II. P. 189.

¥ Second report on State responsibility by Roberto Ago, Special Rapporteur. The origin
international responsibility A/CN.4/233 // Extract from the Yearbook of the International Law
Commission. 1970. Vol. II. P. 189.

% Report of the International Law Commission on the work of its twenty-fifth session,
7 May — 13 July 1973. UN Doc. A/9010/Rev.1 Official Records of the General Assembly.
Twenty-eighth session. Supplement Ne 10 // Extract from the Yearbook of the International Law
Commission. 1973. Vol. II. P. 165.



as, for instance, Diplomatic and Consular Staff (1980), Military and
Paramilitary Activities (1986). However, the term “attribution” makes
possible to avoid any suggestion that procedural actions, which attribute
behavior to a State, are fiction or that the conduct in question is in fact the
behavior of another entity®’.

According to V.D. Vadaplas, “the Commission’s rejection of the term
“imputation” and its replacement with the term “attribution”“is decisive,
allowing thus to avoid the previously known semantic confusion when the
imputation for the action of the State was without any reason associated with
the accusation of the judiciary in the internal state law?.

According to V.A. Vasylenko, assignment (attribution or imputation) is
not only closely linked to the guilt of the States, but is a system of procedural
actions for its establishment. Respectively, the clarification of peculiarities of
attribution or imputation process reveals the specific nature of the guilt of
delinquent State and determines the procedure for its establishment. And the
main thing here is not in the terminology, but in the nature of the legal
relations caused by the internationally wrongful act?.

An indication that imputation is regarded as attributing the actions of
individuals to the State is also contained in the jurisprudence of states. For
example, in the advisory opinion of the Permanent Court of International
Justice in the case of German settlers in Poland in 1923, it was stated that the
“action of the State” should include action or omission of whichever person or
group of persons: “States can act only with or through their agents or
representatives”. Imputation is the means by which liability for wrongful acts
is applied to the State?’. In the conclusion mentioned above, the court ruled
that the Polish Government under the Minority Treaty had an obligation to
take measures “to ensure full protection of life and freedom for all Polish
citizens regardless of their birth, nationality, language, race or religion.”

The Court found that the eviction of German settlers from Poland would
violate the State’s obligations under the Minority Treaty, especially the
property rights of the German minority in Poland.

21 Commentaries to the draft articles on Responsibility of States for internationally wrongful
acts adopted by the International Law Commission at its fifty-third session (2001). Report of the
Commission to the General Assembly on the work of its fifty-third session // Yearbook of the
International Law Commission. 2001. Vol. I, Part Two. P. 36.

2 Bamartac B. JI. Pa3BuTHE MHCTHTYTa MEXIyHAPOJHO-IPABOBOH OTBETCTBEHHOCTH //
MesxyHapoJHOE TPaBO B COBpPEMEHHOM Mupe : CO. cT./ orB. pexn. }O. M. Komocos. M. :
MexnayHaponuslie oTHomeHus, 1991. C. 41-51.

ZBacunenxo B. A. OTBETCTBEHHOCTH rocynapcTBa 3a MEXKIYHApOIHBIC MPABOHAPYIICHHS.
Kues : Bumia mkona, 1976. C. 156.

2 Settlers in Poland. Advisory Opinion of 10 September 1923 // PCIJ — Series B. Ne 6. URL:
http://www.icj—cij.org/pcij/serie_B/B_06/Colons_allemands_en_Pologne_Avis_consultatif.pdf.
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In the case of Dickson Car Wheel Company (U.S.A.) v. United Mexican
States (1931) the General Claims Commission (Mexico and United States)
noted in its award: “Under international law, apart from any convention, in
order that a State may incur responsibility it is necessary that an unlawful
international act be imputed to it, that is, that there exist a violation of a duty
imposed by an international juridical standard”?.

When examining the nature and meaning of the category “imputation” on
the State, one should also present the positions of jurists who do not consider
it necessary to impute the unlawful actions or omissions of individuals or
legal entities before it is found responsible for violating the principles and
rules of international law.

I. Brownlie comes from the assertion that “generally broad formulas of
State responsibility are of little use and they are simply misleading when
internal law analogies arise. Thus, it is often said that responsibility arises
only when the contested action or omission can be imputed on the State.
Imputation is a superfluous notion since the main question in a particular
situation is whether there is a breach of duty. The content of the imputation
varies depending on the specific duty, the nature of the offense, etc.
Imputation generates fiction in cases, where there is no guilt, and suggests a
substitute (derivative) responsibility, when the latter is not applicable...”?
Moreover, in one of his later works I. Brownlie stated, “The concept of
imputation is a source of unnecessary difficulty and should be avoided”?’.

In our opinion, the statements made by opponents of imputation theory are
not sufficiently convincing. We cannot agree that imputation is a “needless”
or “superfluous” concept. Imputation is one of the prerequisites for the
existence of international responsibility, since in order to put the mechanism
of international responsibility into effect, it is necessary to determine whether
the action or omission was committed by a State. Imputation is an integral and
inevitable component in the mechanism of recognition of a State’s
responsibility for breach of international obligations.

Thus, attribution provisions are prominent in international law. The main
reason is that States can act only through individuals and legal entities and
without the application of proper attribution mechanism States will not be a
subject to international liability for specific misconduct.

% Dickson Car Wheel Company (U.S.A.) v. United Mexican States (1931)// Reports of
International Arbitral Awards. VVol. V. P. 669-691.

% MexaynaposHoe npaBo. B 2-x kuurax : mepeos ¢ anrmuiickoro. Ku. 2 / Bpoynmu S. ; mox
pen. : Tynkun I'. 1. ; mep. : Augpuanos C. H. M. : IIporpecc, 1977. C. 83.

7 Brownlie 1. The Rule of Law in International Affairs : International Law at the Fiftieth
Anniversary of the United Nations. Hague : Martinus Nijhoff Publishers, 1998. P. 83.



At the same time, it is necessary to ascertain the existence of politically
legal problems in the application of attribution rules, which provokes heated
discussions in the theory and practice of international law. The reasons for
such disputes, as seen, can include: the absence of general mandatory rules,
which define the conditions for attribution; the dependence of the application
of one or the other rule on the particular circumstances of the case; the
contestation of applicable rules and different interpretations in case law and
legal doctrine.

3. The concept “attribution” through the prism
of state-oriented and individually-oriented approaches

For the purpose of deep analysis and evaluation of such a legal
phenomenon as “attribution” in international law, in our opinion, two main
approaches can be applied: state-oriented and individually-oriented.

These approaches are determined by such two fundamental criteria as the
status of the subject of the act that contradicts the international legal
obligations of the State and the relationship of the subject of the act that
contravenes the international legal obligations of the State with the latter.

The criterion of the status of the subject of unlawful conduct is based on
the recognition of the legal significance of the actions of state or non-state
actors in establishing the State’s international legal responsibility in situations
which are determined by international law. In this context it is necessary to
distinguish between categories of state and non-state actors whose unlawful
conduct is attributed to the State in order to hold them accountable
internationally.

For the purposes of attribution state actors should be understood as
persons and entities which regardless of their functions and position in the
system of the state are part of the state apparatus, exercise state power, in
accordance with internal law, state legal practice and the provisions of the law
of international relations have the “governmental” status, act in an official
capacity, including the ultra vires conduct and violating the rules governing
their activities and whose conduct is contrary to the international obligations
of the State.

Non-state actors for attribution purposes should be understood as:

1) persons and entities that do not have the governmental status but in
certain circumstances perform certain elements of state power, have a
functional or factual connection with the State, and whose conduct is contrary
to the international obligations of the State;

2) non-governmental individuals and entities acting in the absence of
significant for the purposes of attribution functional or actual communication
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with public officials, and whose conduct is contrary to the international
obligations of the State (private actors).

The criterion of connection of the subject of the act, which contradicts the
international legal obligations of the State with the State itself, is based on the
recognition of the legal significance of the functional or actual influence of
the state on the subject, the behavior of which is attributed to the State in
establishing its international legal responsibility in situations determined by
the international law.

According to a state-oriented approach, unlawful conduct can be attributed
to the State when it comes from one of its bodies or officials, that is, from one
of the elements by which the State functions. In this case, the place of the
body or official in the mechanism of the State does not matter: according to
Art. 4 the Articles of 2001, the conduct of any State organ shall be considered
an act of that State under international law, whether the organ exercises
legislative, executive, judicial or any other functions, whatever position it
holds in the organization of the State, and whatever its character as an organ
of the central Government or of a territorial unit of the State. In this case, the
relationship between the State and the subject of the specific conduct is
functional.

In addition, under the influence of international practice, special rules for
attribution to the State of unlawful conduct committed by a person or entity,
which is not state in a narrow sense (stricto sensu) but which have a
functional or factual connection with the State, have been developed. Such
rules are reflected in Art. 5-11 of Articles on Responsibility of States for
Internationally Wrongful Acts of 2001.

These provisions, however, do not take into account the situation of the
conduct of persons in the situation of absence of significant in terms of
international responsibility connection with the state functions holders.
In today’s context, it is possible to trace the emergence of a large number of
private actors in the international arena, who “undermine” the state-oriented
model of international relations, which testifies to the change and
transformation of international public law at the beginning of the
XXI century, in particular regarding the system of actors, and allows us to
single out an individual-oriented approach in addressing the issue of
attribution to the State of the conduct of individuals and the imputation of
international responsibility on the State. The isolation of this approach is
conditioned by the importance of the conduct of individuals in determining
the international responsibility of the State.

An individual-oriented approach in the context of the issue of attribution
of conduct to the State in order of international responsibility should be
considered in two ways:

11



1) unlawful conduct of private actors may be attributed to the State for the
purpose of determining its international legal responsibility in situations
where such actors are not functionally or actualy linked to the State in cases
expressly provided by the international law;

2) Due to the unlawful conduct of private actors, which are functionally
or actually unrelated to the State apparatus, the conduct of State bodies for
failing to comply with the due diligence standard is attributed to the State.

Based on a state-oriented and individual-oriented approach attribution
rules can be classified into five main groups:

1) attribution of the conduct of bodies and persons having the status of an
authority of a state or its official and acting in such a capacity, including the
ultra vires conduct or committed with excess of authority; cases of attribution
to the State of the conduct of bodies placed at the disposal of a State by
another State;

2) attribution of the conduct of non-state bodies, which nevertheless are
authorized to execute the elements of state power and attribution to the State
of the conduct of non-state persons and entities that execute the elements of
state power in situations of absence or failure of official power;

3) attribution to the State of conduct directed, controlled or supervised by
the State; attribution to the State of the unlawful conduct of insurgent or other
movements that are successful; an attribution of conduct that is recognized
and accepted by the State as its own ex post facto;

4) attribution to the State of unlawful conduct of individuals and entities
in situations where there is no functional or actual connection of such actors
with the State;

5) attribution to the State in connection with the unlawful conduct of
private actors in the conduct of public authorities for failure to comply with
the due diligence standard.

Based on the above, we can conclude that “attribution” should be
understood as the recognition of the act or omission of state or non-state
actors by the State’s action in order to determine its international
responsibility for the violation of its international legal obligations.

It should be noted that the purpose of attribution is to indicate for liability
purposes that it is related to the actions of the State. Attribution of conduct to
the State by itself says nothing about the lawfulness or wrongfulness of such
conduct and attribution rules should not be formulated in such a way that they
have the opposite meaning®.

% Commentaries to the draft articles on Responsibility of States for internationally wrongful
acts adopted by the International Law Commission at its fifty-third session (2001). Report of the
Commission to the General Assembly on the work of its fifty-third session // Yearbook of the
International Law Commission. 2001. Vol. II, Part Two. P. 39.
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CONCLUSIONS

The question of guilt in international law gives rise to different
judgments and has no clear answer. Two main directions should be clearly
distinguished, reflecting the attitude of the doctrine to the problem of
guilt: the position on the recognition of the value of guilt (advocated by
Soviet and most post-Soviet international lawyers, as well as some
Western scientists); the position of leveling any value of guilt for the onset
of responsibility (a significant number of leading scientists in interna-
tional law).

The following main approaches to the essence of State guilt in
international law can be distinguished: the theory of fault responsibility,
the theory of objective responsibility, the approach to guilt understanding
through violation of due diligence, an eclectic approach to the question of
guilt. These theories should be the subject of some thorough research.

The attribution provision occupies a prominent place in international
law, which is explained by the need to determine whether a particular act
of a state or non-state actor is committed by a State for further bringing it
to international responsibility. At the same time, it is necessary to
ascertain the existence of political and legal problems in the application of
norms on attribution, which causes heated debate in the theory and
practice of international law. Among the reasons for such disputes are the
following: the absence of general mandatory rules, which define the
conditions for attribution; the dependence of the application of one or the
other rule on the particular circumstances of the case; the contestation of
applicable rules and different interpretations in case law and legal
doctrine.

International legal relations, constantly becoming more complicated,
determine in today’s conditions the growing need for a clear formulation
and specification of the rules governing the recognition of State conduct
as contrary to the international legal obligations of the State and the
adoption of a universal convention on the responsibility of states for
internationally wrongful acts. Intense activity in the international arena of
non-state actors, including private actors, which violates internationally
recognized values and destabilizes the international system, indicates a
departure from the traditional state-centered world and requires an
adequate response from the international community to new challenges.
A deep and comprehensive study of the peculiarities of attribution to the
State of unlawful actions by state and non-state actors, including private
entities, is absolutely necessary for improvement of the mechanism of
international responsibility and increase of the effectiveness of
international law.
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SUMMARY

The question of guilt in international law gives rise to different judgments
and has no clear answer. Two main directions should be clearly distinguished,
reflecting the attitude of the doctrine to the problem of guilt: the position on
the recognition of the value of guilt (advocated by Soviet and most post-
Soviet international lawyers, as well as some Western scientists); the position
of leveling any value of guilt for the onset of responsibility (a significant
number of leading scientists in international law). The following main
approaches to the essence of State guilt in international law can be
distinguished: the theory of fault responsibility, the theory of objective
responsibility, the approach to guilt understanding through violation of due
diligence, an eclectic approach to the question of guilt. It is determined that
“attribution” should be understood as the recognition of the act or omission of
state or non-state actors by the State’s action in order to determine its
international responsibility for the violation of its international legal
obligations.
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PROBLEMS OF LEGAL REGULATION
OF THE STATE SERVICE OF UKRAINE

Chebotareva G. V.

INTRODUCTION

The state service of Ukraine, which ensures the legality of political
decisions, the integrity of the state as an institution, the qualitative level of
implementation of constitutional guarantees of citizens through stable and
continuous provision of public services, has a special role in the construction
of a modern European-style legal state, the approval of a democratic model of
public administration. Therefore, the problem of creating an effective system
of public service is of special importance today.

The essential paradigm of modern public service (to provide and/or
provide modern, high-quality legislative and regulatory services to legal
entities and individuals, as well as other professional activities of civil
servants in the practical implementation of the tasks and functions of the state;
focus on the final result of the activity, not the process; rational organization
of the activities of public authorities; increasing the level of profitability of
public services; the effectiveness of the functioning of the public service), the
state and problems of the current system, the functions and tasks of the public
service determine the importance of reforming this public institution, bringing
it into line with European standards. These issues are reflected in
documentary, scientific and journalistic literature.

1. The main directions of reforming the Civil service at the present stage

Public service is an important institution of the modern state. Public
service as an independent type of state professional activity emerged in the
second half of the XVII century in Europe, in particular in Germany and
France. Until today, the institution of public service has evolved into one of
the foundations of a democratic legal state, an important guarantee of the
effective functioning of the state mechanism. Although there are different
variants of public service systems in the world, it is still possible to name the
General features (principles) of public service. This is primarily -
professionalism, apolitical (political neutrality or loyalty), stability
(or indefinite) and public funding™.

! Tsurkan M. legal regulation of public service in Ukraine. Features of litigation disputes:
monograph. Kharkiv: Pravo, 2010. 216 p.
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As you know, in Soviet times, the domestic science of administrative law
did not pay due attention to the development of the theory of public service,
which subsequently affected the level of scientific support of the process of
formation of this institution in Ukraine.

Creation and current state of the Institute of public service in Ukraine.
Recall that the Institute of public service in our country was established only
after the Declaration of independence. The current Law of Ukraine “on public
service” was adopted for the first time in the territory of the former Soviet
Union on December 16, 1993 among the fundamental laws of independent
Ukraine, which directly concerned the process of development of statehood,
the definition of the basic principles of organization and functioning of public
authorities. The main provisions of this Law were developed under the
influence of the socio-political situation of the then Ukraine, and therefore its
main task was actually to create the institution of public service, since Ukraine
inherited from the Soviet era the party-nomenclature organization of public
service relations.

The adoption of a separate law on public service made it possible to state
the fact of the establishment of the Institute of public service in Ukraine. The
law established a system of civil service and civil servants ‘ career, especially
a public office, detailed the concept of foster care services, service career, the
system of management of the civil service — a special body of management of
state service of the Main Directorate of state service under the Cabinet of
Ministers of Ukraine (later, Ukraine) and interagency Advisory body — the
Coordination Council on state service.

This gives grounds to believe that the current Law “on public service” has
largely fulfilled its task of creating and legislative support for the main
directions of functioning of the Institute of public service in Ukraine®.

However, in the broader context, the implementation of this Law has not
produced the expected results. In today’s conditions, the civil service has not
yet become a democratic and effective organization of public service activities
under the control of society, aimed at solving urgent problems facing society
and the state.

Therefore, one of the priority areas of administrative reform in Ukraine,
along with structural and functional reforms in the sphere of Executive power,
is also the reform of public-service relations. The main goals and objectives of
the civil service should be the protection of the constitutional order, the
protection of human and civil rights and freedoms, ensuring the effective

2 Kravchenko S. state-management reforms: theoretical and methodological justification and
directions of implementation: monograph. Kyiv: NAGU, 2008. 296c.
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activities of state bodies in accordance with their powers, providing quality
administrative (management) services to citizens.

New approaches to the organization of civil servants activities should be
approved. It is necessary to establish standards of quality of work of public
servants and their behavior in relations with citizens. Today, the main task of
civil servants should be to ensure human rights and legitimate interests. It is
necessary to develop a new management ideology aimed at updating the
administrative culture, forming the readiness of management personnel to
make decisions and increase personal responsibility with a focus on serving
the interests of society®.

The concept of administrative reform in Ukraine provides that the public
service should be based on such principles:

o classification of state bodies and positions of civil servants;

o determination of the scope of public service and the status of civil
servants;

e competitiveness, objectivity, transparency and publicity in public
service and career;

e improving the administrative culture of civil servants and
strengthening public confidence in them;
legal protection and political neutrality in the public service;
motivating, stimulating and encouraging public servants;
professional training for the civil service;
optimization of the public service management structure.

It is necessary to provide for the fullest possible regulation of various
types of public service, among which many researchers distinguish:
militarized (armed forces) and civil, which has two subspecies: a) civil service
in public authorities (that is, what is called public service under the current
Law); b) civil service in institutions and organizations (in educational
institutions, health care and other budgetary organizations).

It would be best to adopt a generalizing law on public service, which
would serve as a methodological Foundation for the legal regulation of public
service, and not on its separate form, but for today’s “weakness” of the
budget, this seems premature.

Therefore, the scope of regulation of the new version of the law on public
service should be specified to the public-service relations related to the
functioning of public authorities. The main title of the law regulating the
issues of public service in its narrow sense can be “on service in public
authorities”.

® Kolpakov V. Administrative law of Ukraine: Textbook, third edition, augmented. Kiev,
Yurinkom Inter, 2001. 752 p.
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2. Types of public service

The activities of the state, the functioning of its administrative apparatus are
carried out through the civil service, which is a special institution of the modern
state. The institution of public service makes the mechanism of the state capable
of practically solving any issues in the field of public administration.

The word “service” itself is used in various meanings. Under the service is
understood and the type of activity of people, and departmental unit (state
security service of the Ministry of internal Affairs), and an independent
Agency (State customs service). Considering public service as one of types of
paid socially useful activity the legislator, in Art. 1 of the Law of Ukraine
“About public service”, gives its definition as professional activity of the
persons holding positions in public bodies and their office on practical
performance of tasks and functions of the state and receiving a salary at the
expense of public funds. These persons are civil servants and have the
corresponding official powers. Doctrinally, civil servants are often also
referred to as employees engaged in social services. Thus, taking into account
the currently legalized definition of public service, it is necessary to
distinguish between state bodies (in which, mainly, civil servants serve) and
state enterprises and institutions, the work in which is not a public service®.

Public service is classified into the following types:

a) service in the legislative, Executive and judicial branches;

b) on civil and militarized (paramilitary) service;

c) PA civil and specialized service;

d) on the state (in state bodies and military) and civil (municipal service,
service in the state organizations and establishments.

3. The problems of classification

The current legislation of Ukraine on public service does not provide for a
clear division of public service into types and types. The law of Ukraine “on
civil service” (hereinafter — the current Law) applies only to those civil
servants who: firstly, serve in the Executive authorities or in the offices of
these and other state bodies; secondly, who are assigned the rank of civil
servant. That is, the current Law provides for the so-called narrow
interpretation of public service.

In a broad sense, civil servants should be considered all persons who: first,
work or serve in state bodies or in the apparatus of such bodies; secondly, who
are assigned either the rank of a civil servant, or class ranks or military or
special ranks; thirdly, who are financed by public funds.

* Constitution of Ukraine: Adopted by the Verkhovna Rada of Ukraine on June 28, 1996.
1996. No. 30. P. 141.
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In the context of the need to reform the public service system in Ukraine,
the decision on the division of public service into appropriate types and types
becomes extremely relevant®.

Although a clear legislative consolidation of the various types and types of
Ukrainian civil service has not yet occurred, this does not mean that in our
country there are no different components of the civil service. First, in
addition to the current Law, there are other laws that actually regulate public
service issues in various areas (diplomatic service, sanitary and
epidemiological service, police service, etc.). Secondly, a significant part of
the persons who are not directly covered by the current Law are classified as
civil servants. Thirdly, there is an urgent need to unify the current legislation
based on the constitutional principle of separation of state power into the
relevant branches (legislative, Executive, judicial) and functional components
of public administration.

It is proposed to apply the principle of division of the entire civil service into
three types. In addition, there are two main types — civil service and militarized
service. Those components of the public service that they cannot be attributed to
these two types should be grouped into an intermediate (third) type-specialized.
This approach will make it possible to classify the whole set of legal relations
arising in the public service by type and species characteristics.

Approaches to classification of types of public service. Recall that various
researchers proper to do the division of civil service on civil and militarized.
For example, D. Bakhrakh notes that the militarized service is characterized
by such signs, different from the civil service: the professional duty of
employees of this category is to protect the life and health of people, ensuring
the safety of citizens and the established order of management, material
values, protection of public order and law and order; the right to enter the civil
service of a militarized character are persons who reach the age of eighteen
years; special disciplinary statutes, regulations about discipline due to the
specific characteristics of official powers militarized civil servants; the civil
servants have special conditions of entry on duty, the conditions of its
passage, the assignment of military and special ranks, attestation and
termination of service; have installed in the special administrative-legal
regulations of the special legal status of militarized civil servants; special

order of attraction to the “legal responsibility”®.

® Code of Ukraine on administrative offences: Enacted by the Supreme Council Of the
Ukrainian SSR from 07.12.1984. Bulletin of the Supreme Rada of the Ukrainian SSR. 1984.
Annex to No. 51. P. 1122.

& Administrative law of Ukraine. Academic course: Textbook: in 2 t./ Vidpovid. ed.
Averyanov: Vol. 1: General part. Kyiv: legal opinion, 2007. 591 c. T.2: special part. Kyiv:
Yuridichna Dumka, 2009. 600 s.
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Quite common is the point of view of V. Averyanov, who proposed
legislation to delimit such types of public service:

1) service in organs: viscounts power and apparatus, and also in apparatus
Parliament, judicial organs, other public bodies (for example, prosecutors).
This is actually an administrative service, or the service of officials;

2) service in state bodies (including some bodies of Executive power),
which receives a special legal status, including in the Prosecutor’s office,
internal Affairs, state security, customs authorities, diplomatic institutions, the
armed forces. It is a specialized service;

3) service in various state bodies and their apparatus, which, although it
has a support and service orientation, but because of its importance requires a
special legal regime within the public service. This is the functioning of the
so-called patronage services (conditional patronage service).

Moreover, the author believes that “before the institution of public service
should not include the activities of persons who, although they perform the
most important state-power functions, but have the status of “political figures”
and not “civil servants”. These persons include the President of Ukraine, the
Prime Minister of Ukraine, members of the government of Ukraine, heads of
local state administrations, people’s deputies of Ukraine, elected officials of
the Parliament, including the Chairman of the Verkhovna Rada of Ukraine.
The legal status of these persons should be regulated in detail in separate
legislative acts™”.

4. Problems of legal regulation of behavior
and disciplinary responsibility of civil servants

Implementation of large-scale administrative reform in Ukraine, including
improvement of the civil service system, will not give the desired positive
result if new approaches to the legal regulation of the behavior of civil
servants are not introduced.

The need for legislative regulation of the behavior of civil servants. In the
current Law of Ukraine “on civil service” (hereinafter — the current Law), a
separate article is devoted to the behavior of civil servants: “Article 5. Ethics
of conduct of a public servant”, according to which a public servant must:

e conscientiously to forge official duties;

e respect citizens, managers and employees, adhere to a high culture of
communication;

e to prevent actions and actions that may harm the interests of the public
service or adversely affect the reputation of the public servant.

" About measures for introduction of the concept of administrative, reform in Ukraine: the
Decree of the President of Ukraine No. 810 of 22.07.1998. Official journal of Ukraine. 1999.
No. 21. P. 943.
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It is clear that the tightening of requirements to the behavior of civil
servants should be carried out simultaneously both by the state — by means of
law and by society — by means of morality. Therefore, the successful solution
of these problems is possible by establishing certain, accurate, understandable
and, most importantly, acceptable to modern Ukrainian society moral and
ethical requirements for permissible manifestations of behavior of civil
servants and their legislative consolidation. The complexity of the practical
implementation of this task lies primarily in the identification of those rules of
conduct of civil servants that are generally recognized, as well as in solving
the problem of the ratio of legal norms and moral and ethical requirements.

Now requirements to behavior exist, but they are scattered on different,
mainly by-laws, acts. It seems that it is necessary to focus all the requirements
for the behavior of civil servants in one legal act of a codified type®.

It will allow, first, to group requirements in concrete norms in interrelation
and depending on degree of their public danger; secondly, to establish a
certain ratio between moral responsibility and responsibility legal for violation
of rules of behavior; thirdly, to improve legal responsibility for violation or
non-performance of rules of behavior by civil servants by legislative
establishment as General requirements (for all community of officials), and
special requirements (for special category of civil servants — officials).

Basic requirements for the behavior of civil servants. We should not forget
that it is important to determine what requirements for the behavior of
employees should be considered basic. The main are considered such:

o respect for the rule of law in the second activity;

o observance of the moral and ethical requirements of behavior accepted
in society;

e prevention of corruption;

e conscientious and professional performance of official duties;

e preservation of state and other secrets protected by law.

Ethical requirements for employees in General and civil servants in
particular at different times and in different countries were both
fundamentally similar and diametrically opposite. Now in Ukraine the ethical
requirements to conduct of civil servant is mainly perceived as an important
form of professional ethics, which are a set of moral rules of conduct of civil
servants, with which to assess its activities in terms of such values as justice,
honesty, conscience, dignity, humanity, compassion, responsibility,
professionalism, patriotism and the like.

8 Code of Ukraine on administrative offences: Enacted by the Supreme Council of the
Ukrainian SSR from 07.12.1984. Bulletin of the Supreme Rada of the Ukrainian SSR. 1984.
Annex to No. 51. P. 1122.
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In principle, the issue of political loyalty of employees to the political
leadership needs to be addressed. Here it is not a question of interference in
personal life or restriction by certain limits of Outlook of the employee as the
person or the citizen®.

A civil servant shall not use his official position to obtain additional
income, benefits or other benefits from any legal entities and individuals, both
for himself, relatives and friends, and for other persons, and shall not violate
restrictions and prohibitions against civil servants established by the anti-
corruption legislation and the Law of Ukraine “on civil service”.

Civil servants are constantly working with a lot of information. Therefore,
the behavior of a civil servant to preserve state and other secrets protected by
law is one of the most important objects of regulation. As a rule, a state
employee is prohibited from disclosing state secrets entrusted to him in
connection with the performance of official powers, other information with
limited access, including after leaving the state service. This question is quite
controversial, but its very formulation, in our opinion, is correct. Therefore,
we propose to set a period for non-disclosure of state or other legally
protected secrets in accordance with the Law of Ukraine “on state secrets” and
“on information”, and for non — disclosure of confidential and private
information-five years after retirement from public service.

In The code of conduct it should also be noted that the employee as a
General rule should not use the information obtained in the course of the
performance of official duties, the disclosure of which is prohibited both in
their own interests and in the interests of other persons, except for cases when
such use is aimed at preventing a real threat to life or health of people™.

5. Problems of systematization of legislation on public service

The civil service is a multi-element legal institution. Most of the legal
norms regulating it are now concentrated in administrative law. The
legislation of Ukraine on civil service is considered a sub-branch of
administrative legislation.

The systematization of administrative legislation, part of which is the
legislation on public service, is an extremely urgent problem now.
Systematization of this legislation is quite a difficult task. This is explained to
some extent by the fact that, first, it is now the law consists of the basic
legislative act — the law of Ukraine “On civil service” of 1993 (hereinafter the

° On the Cabinet of Ministers of Ukraine: Law of 07.10.2010. Sheets of the Verkhovna Rada
of Ukraine from 04.03.2011. No. 9, page 429, article 58/

10 About public service: the Law of Ukraine of 10.12.2015. Sheets Of The Verkhovna Rada.
2016. No. 4. P. 43.
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current Law), as well as from a large number of regulations — more than
twenty decrees of the President of Ukraine and over a hundred resolutions of
the Cabinet of Ministers of Ukraine (hereinafter — regulations); secondly, the
full systematization of this legislation in the past period was not carried out.

At the same time, the legislation on public service does not correspond to
many norms-regulations of the Constitution of Ukraine, it is obsolete,
cumbersome, regulations largely inconsistent and the like. In particular, the
still ongoing practice of trying to settle the relations of the public service
regulations, despite the fact that the Constitution requires the organization and
activities of bodies of Executive power, the fundamentals of state service”
was defined exclusively by laws (paragraph 12 of part one of article 92).
A serious drawback is the conceptual focus on the regulation of public-service
relations arising in connection with and about the passage of public service,
mainly by private legal means inherent in labor law, and the diminution of the
value of public-legal means inherent in administrative law. There is also a
lack of system of the whole array of different legal nature of the acts devoted
to public service, which led to the parallel existence of different types of
public service, the development of which in conceptual terms, in our opinion,
should be based on common principles and approaches. As rightly pointed out
in this regard, V. Averyanov, the current Law of Ukraine “on public service”
does not systematically solve the conceptual issues of creating an integral
Institution of public service in our state™.

Systematization of legislation should be carried out by its inherent
methods. As is known, systematization is carried out in the form of
incorporation and codification. Therefore, it is necessary to determine the
priority way to systematize the legislation of Ukraine on public service.

In the course of the forthcoming systematization of legislation on public
service, it is necessary to focus on the main thing-the release from outdated
acts and the preparation of a new legislative act, the replacement of
contradictory norms and constipation in such a new act of progressive legal
structures, the elimination of legal gaps by offering modern scientific views
and approaches.

To do this, it is necessary to focus on codification. Incorporation should be
given a supporting role — to conduct an ongoing review of legal acts for the
removal of no longer existing provisions and making appropriate additions.

So, despite the fact that the civil service is a special institution of the
modern state, it is necessary to codify the legislation of Ukraine on public
service.

11 On the Central bodies of Executive, power the Law of 17.03.2011. Official Visnik Ukrainy
vid 18.04.2011. No. 27, p. 3 20, article 1123
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As it is known, the basic codification acts include: fundamentals of
legislation-normative legal acts that establish the most important provisions
(basic principles) of a certain branch of law or the sphere of state
administration; code-the most common type of codification acts acting in the
main spheres of public life that require legal order; Charter, regulations-
codification acts of special action, which are adopted not only by legislative
but also law-making bodies (for example, the government).

In preparation for the systematization, it should be borne in mind that the
codification of legislation on public service is a complex problem of legal
science. The fact is that various branches of law regulate the institution of
public service simultaneously, in particular such as constitutional,
administrative, labor, financial, civil, and criminal and the like. At the same
time, administrative law exerts the most significant influence on the civil
service. It is no coincidence that today the civil service is considered as a sub-
branch of administrative law.

The process of codification is quite complex and painstaking work, in
particular because it involves such three stages as: identification of
legislative shortcomings of a particular industry (sub-sector); elimination
of such shortcomings by means of law and legal technology; bringing the
processed material into a single whole in order to consolidate it at the
legislative level.

The basis for the codification of the legislation on public service should
already be taken at the highest state level political decisions on the need for
state law reform in Ukraine and on the assignment of the basic provisions of
the Concept of administrative reform in Ukraine as the basis for the
implementation of the reform of the public administration system. This
Concept, in particular, provides that, first, it is necessary to revise the
legislation in relation to the public service. Along with amendments to the
current Law of Ukraine “on public service” and improvement of existing legal
acts, “in the future, it is necessary to adopt a generalizing law that would serve
as a methodological and regulatory Foundation for the legal support of an
integral Institution of public service, taking into account all the features at
different stages of its development.”

Codification is primarily subject to those institutions of public service
that are insufficiently regulated by the current Law, their regulation is
carried out not by Law, but by bylaws, or they are still regulated by other
branches of law.

Such codification should be aimed at overcoming existing contradictions
and inconsistencies in the current legislation, based on modern scientific ideas
about the Institute of public service with its inherent features and prospects for
improvement.
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CONCLUSIONS

Since the entire system of public service of Ukraine is subject to reform,
we focus only on the main unresolved problems that need to be eliminated as
a result of codification.

First, the scope of the institution of public service in Ukraine requires a
clear definition. For this purpose, it is necessary, at last, to get rid of
terminological uncertainty and as soon as possible legislatively to fix
concept “the civil servant”, “the state position of public service”, and to
specify value of the basic term “public service”. At the same time, it is
necessary to take into account the terminological divergence of the content
of the concepts of “work™ and “service”. This will help to determine the
broad and narrow understanding of the concept of “public service” in favor
of one of them. In particular, we propose to choose a narrowed approach.
That is to consider as civil servants only those persons who professionally
and for the state means carry out tasks of public administration and state
regulation on positions of public service in public bodies of their office. It
should also be borne in mind that the terms “public service”, “public
sector”, “public sector” cannot coincide.

Secondly, it is necessary to move to the legal regulation of public service
and legal relations arising in connection with its passage by civil servants of
state bodies and their apparatuses, methods of public law inherent in
administrative, constitutional and other public branches of law, and at the
same time to stop the use of private law methods inherent in civil and labor
law. That is, the legal relations of the civil service should be regulated not by
labor, but by administrative law.

Scientists have already made various proposals, including those that are
quite difficult to agree on the ways and methods of codification of legislation
on public service, as well as the form of future codified acts. For Example,
V. Would. Averyanov believes that this may be the fundamental Law of
Ukraine “on the basics of service in the state”, which would include: General
provisions inherent in all categories of civil servants; comprehensive
classification of civil servants; regulation of the organization of management
of the civil service, etc.

SUMMARY

The main directions of reforming the civil service at the present stage.
Types of public service: problems of classification. Problems of legal
regulation of behavior and disciplinary responsibility of civil servants.
Problems of systematization of legislation on public service.
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PLACE OF ADMINISTRATIVE SUPERVISION
IN THE ACTIVITIES OF THE EXECUTIVE POWER OF UKRAINE

Denysova A. V.

INTRODUCTION

The constitutional and legal content of the executive power is a result of the
prescriptions of the Constitution of Ukraine, which provides for the separation
of state power into legislative, executive and judicial branches. The purpose of
separation is to ensure the rights and freedoms of man and citizen, political
stability. Separation of state power is the basis of the deconcentration of power,
which excludes of excessive concentration of power in individual state bodies,
dangerous for the public freedom, ensures “preventing the appropriation of the
completeness of state power by one of the branches of power”. Separation of
state power acts as a principle, the basis of the functioning of the mechanism of
the state and is implemented in the activities of the relevant bodies and they are
the legislative, the executive and the judiciary, each of which performs separate
tasks and functions, but within the sole purpose of the state power, which
involves interaction between them. Separation of state power does not preclude
interaction between public authorities, including the provision of necessary
information, participation in the preparation or consideration of a particular
issue, etc. Such interaction should be permermed taken into account the
requirements of the Constitution of Ukraine, according to which state authorities
are obliged to act on the basis, within the powers and in the manner provided by
the Constitution and laws of Ukraine.

This means unity in the content of state power, and the constitutional
principle of separation of powers is a theoretical constant, which allows to
build a state mechanism and organize its functioning, which means in
organizational terms the realization of state power through certain types of
state bodies. The powers are distributed among them in such a way that they
are independent in exercising their competence within the limits established
by the Constitution and interact with each other by means of certain levers of
mutual “restraint” and “counterbalance”.

Scientists note that not only power is shared, but the functional and
structural mechanism of its implementation. In one case, separation of powers
means the separation of the main functional activities of the state —
lawmaking, enforcement and justice, and in the other that the organizational
structure of the state as a set of different types of state bodies and they are
legislative, executive and judicial (these are only the main types), with their
inherent competence which is a set of state-power powers
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1. The essence of the executive power in Ukraine

The peculiarity of executive power among the branches of state power is
manifested in its focus on the implementation of laws and other normative
acts of the state, as well as in the practical application of all levers of state
regulation and management of important processes of social development.
The decisive focus of the executive is to assert and secure human rights and
freedoms and is recognized by the Constitution of Ukraine (Article 3) as “the
highest social value™.

The constitutional and legal nature of the separation of state power
determines the need to distinguish the following features of the executive
power:

— inalienability in the separation of state power;

— is one of the functional activities of the state — law enforcement;

— is a component of the functional and structural mechanism of
exercising state power;

— is a component of the organizational structure of the state in the form
of a system of bodies of executive power;

— organizationally represented by the entities, holders of executive
power?,

The constitutional and legal content and organizational form are
reproduced in the listed features of the executive branch. This means that the
principle of separation of powers as the basis for the functioning of the
mechanism of the state is organizationally represented by the system of
executive bodies. At the same time, the essence of the executive power in the
light of the principle of separation of state power is characterized from the
point of view of implementation of one of the functional activities of the state
and it is the implementation of laws. The executive nature of power, which
determines the content of the executive power, causes the expansion of the
executive power and it is beyond the system of executive bodies, which
allows to indicate the exercise of executive power by its holders who are
authorized entities.

In this connection, scientists point to the need to distinguish between
public administration and executive power, noting that some of the functions
of public administration are exercised outside the executive power, but at the
same time, some of the functions of executive power are exercised outside of
public administration. This means that public administration can be carried

! Bukonasua BJajia i agMiHicTpaTHBHE npaBo/ 3a 3ar.pen. B.b. Aep’snoBa. K.: BunaBanumii
Jim “In FOpe”, 2002. 668 c.

2 Jlenncona A. B. CymHOCTb  coepkanie 6a30BBIX KaTeropHil a IMUHICTPATHBHOTO MPaBa:
orenbHbIe pobieMsl onpezencHus / A. B. Jlenncosa // Legea si Viata. — 2017. — Ne 3/2 (303). —
C.57-60
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out not only within the system of executive bodies, but also when organizing
the activities of enterprises, institutions, organizations of state ownership. The
executive power is also exercised in the case of delegation of powers to the
bodies of local self-government. Thus, public administration and executive
power are regarded as legal phenomena, and the corresponding categories
indicate the peculiarities of their manifestations in the organization of the
functioning of the mechanism of the state. These legal phenomena are
reproduced in the competence of the entities of the state administration and
the executive power. The constitutional and legal content of the executive
power determines its legal significance, which is wider in content and essence
than the state administration.

The essence of administrative activity is revealed in the research of
scientists who dealt mainly with the problems of legal protection and the
activity of law enforcement agencies. The term “administrative activity”
refers to the imperative, state-governmental, executive-administrative activity
of law enforcement agencies, which concerned both management and issues
of application of administrative-jurisdictional powers.

It is advisable to mention the scientific approach of Zolotarova N.I., who
points to the wider meaning of the notion of administrative activity of the
authorities compared to the concept of the executive. The researcher
emphasizes the difference in the entities of administrative activity and
executive power. Thus, the executive power is exercised only by the bodies of
this branch of power and special institutions, and powers to exercise the
functions of the bodies of the executive power are delegated to them. The
number of entities of administrative activity, which are called administrative
by the researcher, and they are regulated by the norms of administrative law, it
is wider, because it is carried out not only by executive bodies, but also by
courts, prosecutor’s offices, the Secretariat of the Verkhovna Rada of Ukraine,
and the Presidential Administration. These entities carry out organizational
activities related to the performance of administrative functions®.

However, Zolotarova N.l. determines the relationship between the
administrative activity of the authorities and the executive power, using terms
whose content needs clarification and concretization. In particular, the above
refers to terms such as “organization”, “institution”, which leads to some
inaccuracies in the definition of the subjective composition of administrative
activity and executive power. That is why this approach of the researcher,
although it is interesting, is not unquestionable.

® 3omorapeoBa H. I. CriBBiHOIIEHHS BUKOHABUOI BN/ Ta A/MiHICTPATHBHOI MisMBHOCTI /
H. 1. 3omoraproBa // Bicuuk Harionansaoro texuiusoro yniBepcutery “KIII”. — 2011. —
Ne1(9).—C. 45-54.
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Another approach is to identify the nature and content of administrative
activity that implies its focus on the exercise of citizens’ rights and freedoms
in the field of governance. Among the features of administrative activity, the
executive and administrative nature is indicated, the entities are public
authorities, regulated by the rules of administrative law®. Revealing the
essence of the executive nature of the activity of executive bodies, Melnyk
A.F. noted that it is practical implementation of legislative acts, operational
and dynamic management of economic and social spheres, as well as state-
political activity (defense, security, customs and tax). According to the
researcher, the administrative character of the state-administrative activity is
to issue executive bodies of decrees, orders, orders, instructions, rules and
other by-laws, which allows to ensure compliance with the norms and
principles of the Constitution of Ukraine, laws, other normative acts and
effectively manage the branches of economy and socio-cultural sphere®.

The definitions mentioned above and characteristics of administrative
activity are presented by researchers in the field of public administration, but
their work is appropriate even in the case of their use in scientific
developments in administrative law. The theoretical novelty of this approach
is to take into account the primacy of the rights and freedoms of citizens in
this activity, which allows to determine the main purpose of administrative
activity of bodies of executive power the realization of citizens’ constitutional
rights and protection of their rights and freedoms.

Thus, it is expedient to define administrative activity as regulated by
norms of administrative law specific, executive-administrative, subordinate,
state-government purposeful activity of the authorized bodies of executive
power (officials) in the exercise of the constitutional rights of citizens and
protection of their rights and freedoms.

Among the features (signs) of administrative activity it is advisable to
emphasize:

— executive and administrative character, which is manifested in the
enforcement activities of authorized entities, the peculiarities of which are to
establish a legal obligation to act clearly within the limits and on the basis of
the rules of the current legislation in order to perform the tasks and functions
corresponding to the legal status;

* I'poGosa B. II. AnmimicTpaTWBHMII acrekT nepxapHoro ympasminns/ B. IL I'po6Gosa /
AKTyanbHBIE TIPOONIEMBI TpaBa . Teopus M mpakThka. COOpHMK HaydHbIX TpynoB. — 2010. —
Ne 18. — C. 298-304.

® JlepxaBue ympaBiimHs : Haed. Toci6./ [Memsmuk A. ®., O6onencekuii O. 0.,
Bacina A. 10., I'opaienxo JI. 1O. ta in..] ; mig pen. A. @. Mensruk. — K. : 3nanus-IIpec, 2003. —
343 c.
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— subordinate nature of administrative activities, which means its focus
on the implementation of the law;

— state-governmental character, which means performing administrative
activities on behalf of the state and performing the functions of the state. At
the same time, the authorized entities act on behalf of the state and their
activities are not individualized,;

— accountability and control as characteristic features (features) of
administrative activity, the specificity of which is determined, first of all, by
the imperative nature of the activity of executive bodies.

In revealing the content of accountability, Sinkova A.M. described it as a
legal category, which is considered in the current legislation, primarily from
the point of view of the form of management, which is a prerequisite for
ensuring socio-political stability and making optimal decisions. The
researcher defines accountability as a tool for creating information flows and
defining communicative interactions between executive bodies, as well as
between the system of executive authorities and the external environment®.

Taking into account the scientific approach Synkova O.M. on the essence
of accountability allows to distinguish the administrative nature of
administrative activities. This approach does not identify management and
administrative activities. Being legal phenomena of different order of
administration and administrative activity they are correlated as general and
special. In this case, management is viewed from the standpoint of the general
legal phenomenon, as opposed to administrative activity, which reproduces
the specific purposeful nature of management. Along with this approach, it is
advisable to talk about the procedural aspect of the relationship between
management and administrative activity, according to which administrative
activity should be indicated as a component of management activity, taking
into account the difference in the entities of implementation. If administrative
activities (according to the existing theoretical experience) are connected with
executive authorities, then administrative activity is carried out by a wider
range of entities.

In the case of a wide approach to defining the nature and content of
management and administrative activity, it is appropriate to note their
identical nature, especially given the designation of the term “administrative”
purposeful influence on a particular object.

Therefore, characterization of the content of management and
administrative activity can be implemented in aspects of material and

® Cunxosa O.M. TTix3BiTHICTE B CHCTEMi OpraHiB BUKOHABYO! BI/H: OPraHi3alliifHO-TIPaBOBi
npobnemu: auc. ... 110.H. 12.00.07 / Cunkosa Onexa MuxaitniBHa / [HCTUTYT epkaBu i paBa
im. B. M. Kopenskoro HAH Vxpainu. — K., 2011. — 400 c.
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procedural by “wide” or “narrow” approaches. The material aspect involves
the characterization of management and administrative activity as legal
phenomena. Procedural is a type of activity (a set of sequentially performed
deliberate procedures) of authorized entities. The “wide” and “narrow”
approaches are a logical extension of the procedural aspect of the nature and
content of management and administrative activity.

The consideration of the procedural aspect in the characterization of
administrative activity allows to distinguish organizational and jurisdictional
types of administrative activity. Organizational refers to the formation of the
state apparatus, administrative decisions, the implementation of logistical
operations, the performance of office functions, personnel, information
support, etc. Jurisdictional administrative activity concerns the application of
measures of administrative compulsion, bringing to administrative and
disciplinary responsibility, administrative appeal.

According to the directions of influence, administrative activity is divided
into internal organizational (internal) and external organizational (external).
Internal organization refers to the ordering of relations within the structure of
the system of executive bodies: personnel, information, resource and other
types of security. External organizational administrative activity is the main
activity of executive bodies aimed at fulfilling the tasks and functions
assigned to them by the current legislation. Administrative-supervisory
activity is a part of the external organizational activity of executive bodies.

At the same time, it is worth to mention about the latest developments on
the problem of dissemination of the dispositive method in administrative law.
Thus, according to Riabchenko O.P., in the economic sphere, the means and
measures inherent in the dispositive method of public-legal regulation of
relations should be developed, which means establishing the legal possibility
of alternative choices by participants of these relations of behavior within the
law. Such legal possibility is realized, in particular, in permits, administrative
contracts, administrative services that ensure social freedom and human
activity, the implementation of the principle of “what is not prohibited by
law” is allowed’.

This approach allows you to extend the nature of administrative activity,
introducing the principles of dispositiveness. Mentioned information
determines the need to establish such a feature of administrative activity as the
legal possibility of applying the dispositive method in order to streamline
public-legal relations.

" Pabuenko O.II. KomuentyaibHi NpoGNeMH 3aCTOCYBAHHS JHCTIO3MTHBHOTO METOJY
TyOJIiYHO-TIPAaBOBOTO PETyIIOBAaHHs BifHOCHH y cdepi exoHomikn / O.I1. Pabuenxo: HaykoBa
nonosins. — K.: Jloroc, 2013. — 40 c.
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Taking into account mentioned information, we can distinguish the
following features (signs) of administrative activity:
is executive-administrative;
is by-law;
has a state-power character;
is accountable and controlled:;
has the legal possibility of applying the means and measures of
influence inherent in the dispositive method®.

The listed features (signs) of administrative activity reflect its executive
nature, which allows to speak about its compliance with the executive activity,
which is carried out by the executive power bodies, authorized entities.

It should be emphasized that there are no contradictions in establishing the
features of administrative (executive) activity of the state-governmental nature
and the availability of a legal possibility of applying the principles of
dispositiveness, given that the latter feature forms a modern perception of
state-governmental activity as such, within which administrative services may
be provided, administrative contracts may be concluded.

Thus, in the categories “executive power”, “public administration”,
“administrative activity” are their executive nature and state power. Even if
there is a legal possibility of using the means and measures inherent in the
dispositive method of legal influence, the authorized person for their
application acts for the purpose of performing state tasks and functions and is
not individualized. The doctrine of public administration needs to be
substantially updated, taking into account the tendencies to modernize the
forms and methods of administrative and legal influence characteristic of the
dispositive method of public legal regulation: an administrative contract, an
administrative service, the need for the development of which is objectively
conditioned by the social essence of social transformations. Provided they are
taken into account; one can anticipate the convergence of the doctrine of
public administration into public administration. The modern approach to
defining the essence of the category “public administration” allows to speak
about its narrower meaning in comparison with the categories “executive
power” and “administrative activity”.

The search for a single category, which should take into account
theoretical principles, on the one hand, and the executive nature of the
activities of authorized entities, has recently led to the active use of the term
“public administration” in scientific research.

® JlemucoBa A.B. CyTHiCTb anMiHIiCTPaTHBHOI MisTBHOCTI IIONO 3ifiCHEHHS HAIIAIY
opraHaMM BHKOHaBYOi BIaaW Ta ii Micue y BuKoHaBdiil Biami/ A. B. JlenncoBa // AkryanbHi
npobnemu neprkas i mpasa. — 2017. — Bumyck 79. — Ne 79. — C. 46-50.
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According to scientists, public administration reveals the main directions
of purposeful activity of entities of power over the performance of
administrative duties®. In essence, this approach can be called wide, taking
into account the fact that it covers all the activities of entities vested with
powers that carry out administrative content obligations. However, taking into
account the substantive ambiguity (that is, the lack of a unified scientific
approach to determine the essence) of the term “entity of authority”, that was
repeatedly noted by scholars who analyzed the problems of judicial
administrative jurisdiction and ambiguity of meaningful content in the
category administration is inappropriate.

The scientific approach of Vitvitskyi S.S. is interesting, the scientist
proposed to systematize the activities of public administration and distinguish
three types of it: 1) managerial (organizational, as well as public service);
2) control; 3) administrative and jurisdictional. The researcher, relying on
scientific approach Tymoshenko K.O., stated that administrative-judicial
activity can be considered from the standpoint of guarantees of legality and
restoration of the violated right, which is carried out by authorized entities —
public administration and courts (administrative courts)™.

This approach can be accepted in case that the public administration
(whose activity is called public administration) is performed by the state
executive bodies, local self-government bodies in the exercise of the delegated
powers of the executive power. Right this approach to the definition of public
administration is suggested by Vitvitskyi S.S. At the same time, supervision is
not singled out as a separate activity of public administration.

Approach presented by Vitvitskyi S.S. can be applied to determine the
place of administrative oversight among public administration activities
(ie, public administration). Considering the nature of administrative oversight
does not allow it to be attributed to control or administrative and jurisdictional
activity, especially considering the fact that supervision combines both
positive and negative (extrajudicial) administrative activities. Taking into
account mentioned information, it is appropriate to note that the
administrative oversight carried out by the executive authorities is covered by
the control and administrative-jurisdictional activities of the public
administration. The term “public administration” means the bodies of state
executive power and local self-government bodies in the part of exercising
their delegated powers of executive power.

® Kypc anminictpatneHoro npasa Ykpainn: minpyunnk / B. K. Konmakos, O. B. Ky3sMenxko,
1. JI. Tlacryx, B. 1. Cymienko [r1a in.] / 3a pen. B. B. Kosanenka. — K.: ¥Opinkom Iurep, 2012. —
808 c.

0 Birpimpkuit C. C. Kontponms misnsHOCTI Ty6iiumoi amMimicTpanii B Vipaini: Teopis i
npaktuka [mororpadist] / C.C.BitBiupknii. — JlHimponerpoBcsk: JIHIimponeTpoBChKHit
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The approach of introducing the term “public administration” presented by
the researchers is not well established and needs further scientific analysis.
Thus, according to the meaning of the word “public”, the term “public
administration” should cover not only the activity of executive bodies, but
also the activity of all public authorities, local self-government bodies, public
and international organizations.

Appeal to legal encyclopedic publications gives the opportunity to
distinguish the legal meaning of the term “public”, which follows from the
content of the terms “public law”, “public-legal relations”, “public interest”.

Public law is the system of legal rules governing relations in the sphere of
public authority. The entity of regulation of public law is the structure and
functioning of the state, its institutions, institutions of civil society, human and
civil rights and freedoms, the relationship between the individual and the state
in the field of public order, the mechanism and levels of self-government,
consolidation of public interest in the system of finance and labor, the basics
of the legal system, lawmaking and enforcement, principles, norms and
institutions of interstate relations and international organizations. Regarding
public-law relations, it is stated that such are public relations that arise
between certain entities of law mainly concerning the exercise of public-
power powers, realization and protection of subjective public rights and
freedoms, satisfaction of public interests and regulated by a complex of
public-legal norms of different branches of law™. In the theory of law, public
law is defined as a subsystem of law, which consists of norms governing
relations related to the exercise of functions of public authority in the sphere
of the interests of the state and local self-government through the imperative
method of legal regulation. Public interest is the general public interest
recognized by the state, which relies on its support and legal protection®.

Therefore, the legal meaning of the category “public” is revealed in legal
phenomena that do not involve individualization and do not relate to private
(personal) interest. According to the modern content of public administration,
this category is close to the content of the category “public administration”.
Against this background, the content of the terminology of the term “public
administration” needs further scientific analysis and clarification.

The following requirements for scientific terms should be taken into
account when conducting further research to clarify the term “public
administration”:

! Benukwit CHLVKJIONCIUYHNN IOPHANYHUIA clIOBHUK/ 3a pen.. akan.. HAH VYkpainu
10. C. Ulemmryyenka. — 2-re BuA., nepepobm. i mgomoBH. — K.: Bua-Bo “HOpuamuna mymka”,
2012.-1020 c.

2 Teopin nepxasn i npasa: mnimpyssmk/ O.B. Ilerpummu, C.II. ITorpeGnsk,
B. C. CmopoauHchkuit Ta iH.; 3a pex. O. B. [lerpummna. — X.: IIpaso, 2015. — 368 c.
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— should denote concepts that are the result of direct knowledge of state
and legal reality;

— should reflect social realities;

— their appearance, change or removal from circulation should be
dictated by the real needs of the practice;

— the legislation should stipulate those scientific terms that are
conventional in nature, they are called doctrinal terms™.

If you apply the above requirements to the term “public administration”,
then there are at least two questions. First, the introduction of a new term
requires a well-grounded critique of pre-existing terminology. Secondly, it is
necessary to prove the objective nature of the need to introduce a new term in
the presence of existing and elaborated in the doctrine of administrative law.

Next after the logic of scientific analysis is the question of the relationship
between the terms “public administration” and “state regulation”, for analysis
of which an approach was proposed, which involves the use of the general
concept of “organization” (or “organizational activity”). In this case, the
concept of “organization” is not limited to considering it as “organizational
activity”, but also considered as the organization of a system of authorities
that exercise their authority to achieve specific goals in certain areas of public
administration and regulation. Revealing the relation between these concepts
in the example of tourism industry management, the wider meaning of the
term “regulation” is defined. Thus, the state administration covers the type of
activity of the state, the content of which is to exert organizational influence
on a certain branch (in fact — the entity of public administration) by using the
powers of executive authorities and local self-government bodies through the
implementation of laws, implementation of administrative functions, ensuring
the implementation of public policy. State regulation is a set of methods of
public administration, which provides for a system of measures of legislative,
executive and control nature and is carried out by state bodies in a certain area
in order to stabilize its functioning™.

In this approach, administrative oversight goes beyond public
administration and state regulation, given that this type of state activity also
applies to the exercise of jurisdiction by authorized entities. Therefore, the
term “administrative activity” is more consistent with the nature and content
of administrative oversight.

B Jlio6uenko M. L. IOpumimana TepMiHOJOTis: TIOHATTS, OCOGNMBOCTI, BHH: MOHOTpadis /
M. L Jlro6uenko. — X.: TOB “BunmaBaunrso npasa moquan”, 2015. — 280 c.

¥ Yag Txyn Ban. OpraHu3anMOHHO-TIPaBOBOe oOOecClieueHHe TypH3Ma BO BbeTHame
(cpaBHUTENBHBIH aHaMM3 ¢ YKpauHoi): auc.kro.H. 12.00.07/ Yam Txym Banm/ Huctuyr
rocyaapcTsa u npasa uMm. B. M. Kopernikoro HAH Yxpauusr. — K., 2016. — 206 c.
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2. Place of administrative supervision in the executive branch

Determining the place of administrative oversight in the executive branch,
it is expedient to highlight the approach of Salishcheva N.G. regarding the
essence of state-power powers, which are considered in the context of federal
executive bodies. Thus, state-governmental powers of federal executive
bodies are proposed to be considered as:

— the legislative powers that enable the relevant body (government,
ministry) to establish certain rules, as well as standards, normative
requirements, prohibitions, administrative regimes, etc.;

— enforcement powers, that is, the right to carry out certain legal actions,
to adopt normative legal acts, to resolve specific conflicts between entities of
administrative activity, to carry out permitting functions, to provide
administrative (state) services;

— law enforcement powers, ie the right to ensure legality and discipline,
to carry out administrative and jurisdictional activities, to apply measures of
administrative coercion, administrative responsibility*.

Approach of Salischevoyi N.G. may be taken into consideration with
certain reservations. Thus, the scientist emphasizes the law enforcement
nature of the powers of the executive authorities, which, although it is
acceptable for determining the nature of state-power powers, nevertheless
reflects one aspect of the functioning of the executive authorities.

Academician Averianov V.B. singled out the activities of bodies that are
not administrative in essence: applying to the citizens measures of
administrative coercion, including administrative penalties; extrajudicial
protection of violated rights and freedoms of citizens (in order of
administrative appeal); consideration and resolution of administrative cases at
the request of individuals, including the provision of various administrative
(management) services in the form of permit-registration and other such
actions; making binding decisions on individuals in the process of addressing
so-called “public needs” (such as land acquisition, construction of roads,
bridges, etc.). The scientist emphasized that the executive power is realized
not only in the form of state administration, but also in various other forms of
state activity, which is entity to regulation by administrative law®.

Scientific approach of academician Averianov V.B. reveals the essence of
the activity of executive bodies as a multidimensional one, which is not
limited to purely power-organizing and proper administrative functions.

5 AnmumucTpatiBHOE TpaBo Poccmm: kype mekrmmii / K. C. Benbckwmit [1 ap.]; mom. pen.
H. FO. Xamanesoii. — M.: TK Benbu, U3a-so Ipocmext, 2008. — 704 c.

6 Amep’smoB B.B. Bu6pami maykosi mpami/ mom pem FO.C. lllemmrydenxo,
O. ®. Anppiiiko. — K.: Incr-T nepsxasu i mpasa im. B. M. Kopenpkoro HAH Ykpainu, 2011. —
448 c.
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However, if we consider the opinion of Salishcheva N.G. regarding the
essence of state-governmental authority, it is possible to point out the
expediency of attributing the activity of the executive authorities to the
application of measures of administrative coercion to law enforcement
activity, which is aimed at ensuring legality and discipline.

From the above scientific controversy on the nature and content of the
basic categories of science of administrative law, we can distinguish the
established position, the content of which there are no fundamental
contradictions — the provision of law enforcement as one of the main
functional types of state (Averyanov V.B.) and the main organic connection of
the functions of executive bodies with state-power powers
(Averyanov V.B.)"". Inthis approach, administrative oversight should be
considered as one of the varieties of the basic functional type of law-
enforcement activity, which has its own purpose and object within the general
direction of the administrative (executive) activity of the executive power
holders, which advocates the realization of citizens’ constitutional rights and
protection of their rights. and freedoms.

The executive holder is the executive body. The part of the state apparatus
(organization) is defined by him, and this state apparatus has its own structure
and staff, territorial scope of activity, is formed in the statutory or other legal
acts, in the manner and within the limits of the envisaged competence,
performs on behalf of the state the functions of public administration in
economic, social -cultural, administrative-political spheres of public life®.
Similar to the list of features (traits) of the executive authority, and therefore
the essence of the definition of the corresponding concept is provided by
Chetverikov V.S.%.

Such a definition is complemented by the inclusion in it of the features
(features) of structuring by departments and positions occupied by public
servants, and by the constitution and laws of Ukraine in the system of bodies
of executive power. The body of executive power is an organizationally
independent element of the state apparatus (mechanism of the state), which is
endowed with a clearly defined scope of powers (competence) in accordance
with the tasks and functions assigned to it, consists of structural units and

Y AnminictpatuBHe mpaBo Ykpainm. Axagemiummii xypc: Ilinpyw.: ¥ meox tomax: T. 1.
3aranpHa vyactuHa / Pen. koneris: B. b. ABep’sHoB (ronoBa) Ta iH. — K.: TOB “BumaBuuurso
“IOpuamana nymka”, 2007. — 592 c.

8 Anwimictpatmehe npaBo [Tekcr]: mimpyumuk/ FO.TI. Butak  (kep.aBT.Kom),
B. M. l'apamyk, B.B. Borynpkuii Ta iH.; 3a 3ar.pen. FO.II. butaka, B.M. Tapamyka,
B. B. 3yii. — X. : [IpaBo, 2010. — 624 c.

9 Yerpepukop B. C. AnMumncTpatiBHOE TpaBo: yuenuk/ B. C. Uersepukos. — M.: DkcMo,
2010. - 608 c.
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positions occupied by civil servants, and is classified by the Constitution of
Ukraine to the system of executive authorities.

Scientists also identify the following attributes of the executive power: the
creation for the purpose of direct implementation of a specific type of state
activity; performance of activities characterized by a clearly defined state
orientation, goals, objectives and functions; implementation of activities using
state-defined methods and forms. An important feature of the executive
authority is the establishment of its legal form of legal personality, which
gives the right to enter and participate in certain legal relationships.

Summarizing of scientific provisions mentioned above allows us to
distinguish the following features (features) of the executive authority:

— is part of the state apparatus and is referred to by the Constitution and
laws of Ukraine as a system of executive bodies;

— has legal status, acts as a holder of state-power powers, which he
implements in connection with the implementation of public administration in
the socio-economic and other spheres of society;

— has the legal form of a legal entity;

— created for the purpose of direct implementation of a specific type of
state activity using state-defined methods and forms;

— within the system of bodies of executive power is endowed with
operational autonomy, which is expressed in entities of authority, rights,
duties, territorial limits of activity of each individual body;

— the activity is subordinate, executive and administrative in nature;

— itis structured by units and positions occupied by civil servants;

— financing of activities is carried out from the state budget.

The body of executive power is appropriate to name the part of the state
apparatus, structured according to the units and positions occupied by civil
servants, created with the purpose of direct realization of a specific type of
state activity by means of the state-defined methods and forms and referred to
by the Constitution and laws of Ukraine in the system of bodies of executive
power.

Characterizing the executive authorities as entities of administrative law, it
should be pointed out to the well-established scientific opinion that the entity
of administrative law can be only the one that has the potential ability to enter
into legal relations. At the same time, the proposed approach to the definition
of the entity of administrative law does not actually contradict the existing
developments. This determines the paramount role in establishing the content
of the administrative-legal relations of their parties (entities). Such parties are
the entities of administrative law, they are the holders of the administrative
and legal norms of rights and obligations that are capable of exercising these
rights, and the assigned duties. In this way, not only the potential ability to be
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the holder of administrative and legal powers, but also the ability to exercise
these powers is actually indicated.

Based on the information mentioned above, it is advisable to provide a
narrow and wide understanding of the category of “entity of administrative
law”. In the wide, this category covers not only the potential to enter into legal
relationships, but also the exercise of the rights and obligations conferred by
an administrative rule. Ina narrow sense, the category of “entity of
administrative law” encompasses the potential for legal capacity.

The primacy of the wide view of the essence of the category “entity of
administrative law” allows the application of the category of “entity” to all
participants of administrative and legal relations, regardless of whether they
are potential participants, or actually participate in such legal relations.

In this approach, it is possible to formulate the concept of executive
authority as an entity of relations in the field of administrative oversight.

The executive body as the entity of relations in the field of
administrative supervision — part of the state apparatus, empowered with the
administrative norms of rights and responsibilities in the relations with the
administrative supervision as a separate type of state-governmental,
executive activity, thereby generating such relations, in who appear to be a
potential or a real party.

The signs of the executive authority as the entity of relations in the field of
administrative supervision are derived from the most essential features of the
executive authority, identified by scientists. The difference lies in the specific
nature of the relations in the field of administrative supervision as a state-
governmental activity aimed at establishing the conformity of the state of the
supervised object with the current legislation without interfering with its
activity. Such specificity determines the content of the activity of the
executive authorities in the sphere of administrative supervision, the
competence in the relevant relations and the limits of its implementation. The
characteristics of the executive branch of the legal supervisory relationship
should also be taken into account.

Therefore, the most essential features of an executive authority as a legal
entity in the area of administrative oversight should be identified as follows:

— is a legal entity separated by legal status;

— acts on behalf of the state and for the performance of functions of the
state;

— the administrative capacity of a body of executive power is defined by
legal status as a holder of state-power powers in connection with the exercise
of administrative supervision;

— has administrative legal personality, defined by legislative acts, the
rules of which regulate relations in the exercise of administrative supervision;
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— realizes administrative legal personality within the limits of carrying
out administrative supervision as administrative activity of special character;

— activities aimed at ensuring legality and discipline;

— predominantly endowed with the power to resolve a case-by-case and
to make a legally binding decision, binding on the addressees of the order;

— the decision taken by the executive authority on the consequences of
administrative supervision, causes for the addressees of the prescriptions
certain restrictions, stipulated by the legal norm.

Characterizing the executive authorities as entities of administrative
oversight, it is necessary to point out their main feature as the presence of
state-power powers.

In particular, Bevzenko V.M. characterizes the content of a power
management function as a criterion for determining the entity of power,
substantiates the relevant category, establishes the types of entities and the
form of their participation in administrative justice. Based on the existing
scientific achievements of scientists determines the following features of
managerial functions: a) it is one of the types (directions) of a conscious,
volitional, active, purposeful activity of a public authority, local self-
government body, their official or official person, other authorized entity;
b) it is part of the content of management activity, relatively independent and
homogeneous; c¢) power-organizing, regulatory influence, which in the
established forms and methods and in a certain procedure is exercised by
authorized entities, expresses the power-organizational nature of management,
and the purpose of influence, in general, is to streamline a certain type of
social relations, bringing them in line with the needs of society, the state, the
focus of management functions on ensuring the vital needs of the management
object; d) the presence of each function of a managerial function, the
performance of which ensures the performance of the current task, the
exercise of a legal duty, and therefore the management function is a kind of
means, a way of exercising the rights and duties entrusted to an authorized
entity; e) establishing by law the types, content and procedures of performing
management functions; f) the exercise of managerial functions solely within
the limits of the public powers conferred; g) identification of the content and
procedure for the implementation of a specific managerial function in the
development, drafting and execution of various regulatory, individual and
other acts, as well as the manifestation of management functions in the
exercise of physical-mental, procedural nature — coordination of joint actions,
verification, introduction to databases, etc.; h) the implementation of
managerial functions in the relationship between the entity and the object of
management; i) the logical connection between the previous performance of
administrative and subsequent functions, the interconnection and
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interdependence of functions with each other, the formation of their
implementation of continuous, long, heterogeneous procedural activities of an
authorized entity (state authority, local government, their official, another
entity); j) ensuring the exercise of the administrative function and its
effectiveness by the coercive power of the state, on whose behalf the relevant
authorized entity acts.

The managerial function is the purposeful, procedural, by-law activity of
an authorized entity (state authority, local self-government body, their official
or official person, other entity), which should ensure the fulfillment of its
tasks by the relevant entity, meeting the needs of society or the state. The list
of basic management functions includes: forecasting, planning, organization,
coordination, control, accounting, motivation®.

Scientific approach Bevzenko V.M. is built on the legal essence of the
category of “functions of public administration”, which allows to take into
account the orderly content of management activities and the established
approach to determining the essence of management. In the development of
existing work, the researcher proposes to introduce a legal procedure under
which the managerial function should be implemented. Taking into account
this theoretical shortcoming allows you to: firstly, to apply the theoretical
model of the formed features of the managerial function to the analyzed
legal phenomena in order to distinguish similar functions and, secondly, to
establish the existence of legal procedures for the implementation of the
respective functions. In this case, the proposed Bevzenko’s V.M. theoretical
construction of “public function” is wide and covers all the functions
entrusted to entities that fall into the category of public: public authorities,
local governments, public organizations. According to information
mentioned above, it is difficult to establish the feasibility of a theoretical
construction with such a wide content.

The systematic and dynamic content of the content of the term “authority”
determines the need to analyze the category of “authority”, which suggested
the use of Yampolska Ts.A. In her view, authority should be considered from
the standpoint of the status of a state body. This approach does not contradict
the provisions formulated by Tykhomirov Yu., who indicated that the power
of the state actually consists of a number of inextricably linked elements,
among which the most important are the following:

a) the issuance of statutes by the state — legal acts that are binding on all
citizens and officials;

% Bepsenko B.M. VYuacTh B aIMiHICTPAaTHBHOMY CYyIOUMHCTBi CyG’eKTiB BIIaIHUX
MOBHOB)KCHB: IIPAaBOBI 3acaay, miactaBn Ta Qopmu: MoHorpadis/ B. M. Besenko. — K. :
Ipeuenent, 2010. — 475 c.
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b) protection of these orders from violations by the coercive power of the
state;

c) ensuring the enforcement of orders by education, persuasion;

d) the material support of the execution of state orders through the
disposal of a single state property fund®.

Proposed elements by Tykhomyrov of power are the basis for establishing
meaningful characteristics of power, such as state orders issued within the
competence, binding and protected by the coercive power of the state.

The substantive characteristics of ownership substantiated above are also
characteristic of administrative supervision.

Haraschuk V.M. noted correctly, that in the system of control and
supervisory activity, the executive authorities have the most essential powers.
This is due to the fact that the system of designated bodies is created by the
state for the day-to-day (continuous) management activities, of which, as
already noted, is oversight. The management process constantly requires, in
addition to scientific forecasting, the correction and correction of the
“course”, the finding and elimination of deficiencies that occur periodically
along the way. Each executive body, its officials, within the limits of their
powers, control the implementation of the decisions taken, the observance of
the legislation in the activities of a particular system, individual structural unit
or industry. Such control may relate to both the internal aspects of the system
and its external relations?.

CONCLUSIONS

The analysis of scientific views on the definition of categories, which
denote the functional and subjective constituent of the executive power,
allowed to form an approach on the essence of the executive power and the
place of administrative supervision in the executive power.

Pointing to the essence of executive power it should be based on a
scientific approach established in the science of administrative law, which
provides for its disclosure in the light of the principle of separation of state
power as one of the functional types of activity of the state — the
implementation of laws by authorized entities — holders of executive power.
The relevant activity is defined as administrative (executive). Administrative
supervision is one of the varieties of the specified functional activity of the

2 Tuxomupos 0. A. Teopust komnereriun. — M.: FOpundopmientp, 2001. — 355 c.

2 Tapamyk B. M. TeopeTHKO-TIpaBOBi MPOGNEMH KOHTPOJIO Ta HATJIAAY Y AEPKaBHOMY
yIpaBiiHHI : aBToped. AMC.. Ha 3100YTTS HAyK. CTYIEHS IOKTOpa IOPUAWYHHX HAyK : CHELl.
12.00.07 — Teopist ynpaBiiHHs; aqMiHICTpaTHBHE NpaBo i nporec; dinancoe npaso / Bomogumup
MuxomnaiioBnu ["apamyk ; HamionaneHa ropuandHa akagemiss Ykpainu im.. Spocnasa Mynporo. —
Xapkis, 2003. — 35 c.
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state, which has its own purpose and object within the general orientation of
the administrative (executive) activity of the holders of executive power.

Administrative supervision should be defined as part of the executive activity
of the authorized bodies of the state executive power, other entities (their
officials), empowered with the administrative legal authority to establish the
extent and degree of compliance of the activity of the entity to administrative
supervision to the current legislation, and also guaranteeing safety in certain
spheres of life of the population, which is a relatively separate, power-organizing,
implementation procedures established by current legislation. Administrative
oversight procedures include the development, drafting of individual legal acts,
and the taking of organizational actions in order to fulfill the tasks assigned by the
current legislation to an entity, authorized to carry out administrative supervision.
Administrative enforcement is ensured by the coercive power of the State on
whose behalf the relevant authorized entity acts.

SUMMARY

The most essential features of the executive authority as the entity of legal
relations in the field of administrative supervision are: separated by the legal
status of the entity of administrative and legal relations; acts on behalf of the
state and performs the functions of the state; the administrative capacity of a
body of executive power is defined by legal status as a holder of state-power
powers in connection with the exercise of administrative supervision; has
administrative legal personality, defined by legislative acts, the rules of which
regulate relations in the exercise of administrative supervision; realizes
administrative legal personality within the limits of carrying out
administrative supervision as administrative activity of special character;
aimed at ensuring legality and discipline; predominantly endowed with the
power to resolve an individual case and make a legally binding decision,
binding on the addressees of the order; such a decision taken by an executive
authority following the effects of administrative oversight causes certain
recipients of the injunctions prescribed by the rule of law. On the basis of
signs of administrative supervision, determinations of distinction between
control and supervision in methodological and normative values the concept
of administrative supervision of executive bodies is set forth. Leaning against
approach of the systems, expediency of description of subjects of
administrative ~ supervision is well proven in three aspects:
structuralfunctional, synergetics and responsible. Classification of subjects of
administrative supervision is offered not only on the sign of competence but
also after character of the article of realization. The concept of principles of
administrative supervision is reasonable, general and special principles are
distinguished. Systematization of methods of administrative activity is
conducted in relation to realization of supervision National Policy.
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THE RATIO OF THE CIVIL AND CIVIL-PROCEDURAL LEGAL
RELATIONS IN THE SCIENCE OF CIVIL PROCEDURAL LAW

Didenko L. V.

INTRODUCTION

In society there is always a wide variety of relationships between people
and their associations, resolved or not resolved rules of law: economic,
political, moral, spiritual, cultural, civil, family etc. The scientific relationship
between them is often related to such categories as “activity”, “user”, “rule of
law”. In addition, different types of relationships differ. The issue of
cooperation between civil law and civil procedure relations is new for the
domestic legal science, which today is civilized and considers issues that do
not consider the issue in such a context. So far, the ratio of civil and civil
procedural legal relations has not been carried out within the framework of
scientific research. At the same time, a number of scientists carried out
comparisons of categories of civil and civil procedural law, civil law and civil
procedure norms, and also established the concept of civil law and civil
procedure legal relations, the definition of the essence of which makes it
possible to correlate both categories. Such researchers include, first of all,
such as: I.S. Andriyenko, Y. Belousov, S. Vasiliev, A.V. Getmantsev,
K.V. Gusarov, T.M. Kilichawa, V.V. Komarov, Z. Lazko, A.L. Paskar,
A.V. Pidlubnaya, P.l. Radchenko, L. Tychynski, E.l. Fursa, S.Y. Fursa,
T.V. Tsyura, S.I. Chernoochenko, M.I. Stefan, S.V. Scherbak, M.M. Yasinok
etc. However, directly establishing the relations between the civil law and
civil procedural legal relations in scientific research by these authors was not
done, which determines the relevance of research on a given topic.

1. Relationship between civil law and civil procedural law

Ratio is the mutual relation, mutual connection, mutual dependence of
different values, objects, events. That is, setting the ratio civil-law and civil-
procedural relations, we are primarily defined by their mutual relation to each
other, mutual connection and dependence.To establish this relationship, you
first need to figure out how to relate to civil procedure law and civil law,
because the regulatory force of their norms revealed in the regulation of
appropriate relations. The expediency of the study of the ratio of civil
procedure and civil law is also confirmed in the work of A.V. Podlubnyi, who,
by correlating civil procedure norms and civil legal relations, came to the
conclusion that they are interrelated forms of law existence. The norm of law
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transforms public relations into legal, that is, a prerequisite for the emergence
of legal relations, and the latter, in turn, is a way to implement in practice the
norms of law and help the norms to influence public relations. In other words,
the norms of civil procedural law are the primary links of the system of civil
process, one of the ways of implementation of civil procedural relations in
practice and a tool through which the impact on public relations is carried
out’. Taking into account the interconnectedness of civil procedural norms
and civil legal relations, we conclude that it is advisable to analyze the
relationship between civil procedural law and civil law in order to achieve the
goals of this study.

Thus, M.I. Stefan notes that the link between civil procedural law and civil
and other branches of substantive law is determined by the need to enforce the
norms of substantive law by the judiciary. That is, civil procedural law is a
form of ensuring the vital activity of the norms of substantive law, protection
and their enforcement. In particular, part 1 of Article 19 of the current Civil
Procedural Code of Ukraine states that the courts consider in the order of civil
proceedings cases arising from civil, land, labor, family, housing and other
legal relations, except for cases, consideration of which is carried out in the
order of other legal proceedings. Also, as noted by M.I. Stefan, the link
between civil procedure and civil law is manifested in the existence of a
coercive apparatus capable of enforcing compliance with the norms of civil
law — the court, the order of which is regulated by the norms of procedural
law in the consideration and resolution of civil cases; as well as in certain
norms and institutions of civil law — in particular, those that determine the
circumstances, the totality of legal facts that constitute the basis of the claim,
the subject of proof and are subject to clarification in civil proceedings when
considering specific references®. From all of the above we can conclude that
the relationship between civil and civil procedural legal relations, according to
the position of M.I. Stefan, is as follows:

1) civil procedural legal relations arise in the presence of disputable
nature in civil legal relations;

2) in the case when the subject of civil legal relations is a court, such legal
relations turn into civil procedural ones. At the same time, the activities of the
court are regulated by the norms of civil procedural law, and the cases that are
considered by it are regulated by the norms of civil law;

! TeopeTuni PoGIEMH IUBIMBHOrO MPONECYATEHOTO TPaBa : TiapydHuK / M. M. Slcumok,
M. I1. Kypumno, O. B. Kipisik, O. O. Kapmaza, C. 1. 3anapa ta iH.; 3a 3ar. peq. A.10.H. npodecopa
M. M. fcunka. K. : Anepra, 2016.

? [lItehanr M. H. LluBinbHe nponecyansHe mpaso Ykpainu : akaaemigamii kype. K. : In FOpe,
2005. 624 c.
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3) separate norms and institutions of civil law, respectively, are related to
civil legal relations, as they determine the circumstances, the totality of legal facts
that constitute the basis of the claim, the subject of evidence and are subject to
clarification in civil proceedings in the consideration of specific cases.

Thus, guided by the above analyzed point of view, we can conclude that
civil procedural and civil legal relations are related as a prerequisite and
consequence. The existence of civil procedural legal relations is not a primary
need, except in cases where coercion is necessary in civil legal relations.
These legal relations differ, above all, by their subjective composition. After
all, when the party to the relationship becomes a court, such legal relations
can be defined only as civil procedural. Certain relations are also observed in
the legal regulation of both types of legal relations, because it is the norms of
civil law that determine the legal facts that are subject to clarification in civil
procedural legal relations. The authors of the book “Theoretical Problems of
Civil Procedure Law” under the general editorship of M.M. Yasinka explain
that the ratio of civil and civil procedure law is that civil procedure law is a
form of law, ensures the life of norms of civil law, protection and their
enforcement®. At the same time, the researcher notes that civil procedural law
without civil (or other material) law would become meaningless and lose its
social and legal meaning. This position is very close to the previous one
analyzed. However, we emphasize that from this point of view, the
relationship between civil and civil procedural law lies in the mutual
dependence of individual provisions of civil law institutions and civil
procedural law. In particular, as well as in the opinion of M.I. Stefan, their
ratio is that the norms of civil law determine the grounds for appeal to the
court, the parties to the civil process, the range of circumstances to be proved,
the rules of jurisdiction, and, accordingly, the norms of civil procedural law
are the procedural order of such appeal, the types of evidence and the order of
proof. However, the authors emphasize that not only the functioning of civil
law depends on the procedural law, but also the existence of civil procedural
law without civil law loses its sensor. Taking this into account, we can
somewhat expand the conclusions made earlier in this paper on the
relationship between civil and civil procedural legal relations, namely, that the
links and interdependence of civil procedural legal relations and civil legal
relations are two-way: civil procedural legal relations arise in the presence of
a controversial nature in civil legal relations and at the same time, due to the
existence of civil procedural legal relations, the life of civil legal relations is
ensured, their protection, as well as their enforcement.

® Iusinbamii npouec Ykpainu : miapyd. / B. O. Kyuep Ta in.; pen. B. O. Kyuep. JIbBis :
JIsJIYBC, 2016. 768 c.
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Other researchers (e.g. L. Tichinska) agree with such conclusions, but do
not offer alternative views®.

Thus, in the process of analysis of the scientific literature devoted to the
ratio of civil and civil procedural law, we have established that civil and civil
procedural legal relations are related as follows:

1) 1)relations between civil law and civil procedural legal relations are
bilateral — civil procedural legal relations arise in the presence of a
controversial nature in civil legal relations, and due to the existence of civil
procedural legal relations, the life of civil legal relations is ensured, their
protection and enforcement;

2) 2)when the court enters into civil legal relations, such legal relations
turn into civil procedural ones. At the same time, the activities of the court are
regulated by the norms of civil procedural law, and the cases that are
considered by it are regulated by the norms of civil law;

3) certain norms and institutions of civil law are also relevant to civil
procedural legal relations, because they determine the circumstances, the
totality of legal facts that constitute the basis of the claim, the subject of proof
and are subject to clarification in civil proceedings in the consideration of
specific cases: The norms of civil law define the grounds for appeal to the
court, the parties to the civil process, the range of circumstances to be proved,
the rules of jurisdiction, and accordingly the norms of civil procedural law are
the procedural order of such appeal, the types of evidence and the order
of proof.

We conclude that the above features are sectoral criteria for the ratio of
civil law and civil procedural legal relations, because their allocation follows
from the features of the ratio of branches of law, within which they are
implemented. However, the ratio consists not only in establishing mutual
relations and mutual dependence of different phenomena or concepts. The
ratio also consists in defining the distinguishing features that distinguish one
institution from another. Therefore, we propose to distinguish special criteria
of differentiation between civil and civil procedural legal relations, the
essence of which follows from the legal nature of each of the institutions. For
example, N.Y. Golubeva, studying the ratio of mandatory and proprietary
legal relations, defined the following criteria by which they differ from each
other: 1) by the circle of related persons; 2) by the object; 3) by the grounds of
origin; 4) by the specific form in which the rights and respective obligations
of the parties are expressed; 5) by the peculiarities of subjective law; 6) by the

* Tuumnceka JI. A. TIpaBoBi 3acaii IMBLTEHOTO MPOLECYATHHOTO MPABA: CITBBiTHOMEHHS 3
IHIIMMHK TaTy3sMH IpaBa B yMOBaX po30YJI0BM IPaBOBOI JiepkKaBH. €6ponelicbKi nepcnekmugu.
2014. Ne 4. C. 121-123.

52



nature of implementation; 7) by the peculiarities of legal regulation; 8) by the
value for civil turnover; 9) by the time of existence; 10) if necessary, the
interaction of the parties; 11) by property or non-property nature®.

The following conclusions will be drawn from this position:

1) 1)it has enough general character, that is it can be applied not only for
an establishment of parities between obligatory and material legal relations,
but also for differentiation of civil and civil procedural legal relations or other
kinds of legal relations;

2) 2)since the ratio of different types of legal relations does not enjoy
popularity among domestic scientists, we propose to be guided in our study by
the majority of the above-mentioned criteria, except for those that are more of
a special nature (for example, the establishment of a ratio of civil law and civil
procedural legal relations on the meaning for civil turnover does not seem to
be appropriate and possible).

Thus, our research allows us to conclude that the ratio of civil and civil
procedural legal relations should be carried out according to the following
criteria:

1) by the circle of persons related to them;

2) by object;

3) on the grounds of occurrence;

4) in a specific form in which the rights and respective obligations of the
parties are expressed;

5) by peculiarities of subjective law;

6) by the nature of the subjects’ exercise of their rights;

7) on peculiarities of legal regulation;

8) by the time of existence;

9) if necessary, interaction between the parties;

10) by legal nature (property or non-property).

2. Criteria for the ratio of civil law and civil procedural relations

Accordingly, to determine how is the relationship of civil and civil-
procedural legal relations, it is worth to analyze the characteristics of each of
them within selected guidelines.

1. Ina circle of related persons. A.S. Mazur notes that each civil legal
relationship involves at least two subjects, which are its participants, who are
also called persons. The subject of civil legal relations, to which the right
belongs, is called the subject of law, and the subject of civil legal relations, to

5 Hinenxo JI. B. ChiBBigHOIICHHS IHMBUIBHO-TIPAaBOBHX Ta IHBLIBHO-TIPOLECYATBHIX
BimHOCHH. Haykosuil gicnux Yowceopoocvrkozo nayionamvnoeo ynieepcumemy. Cepis: Ilpago.
2016. Bum. 41. T. 4. C. 146-149.
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which the duty is assigned — a passive subject. In civil legal relations, each of
the participants has subjective rights and bears subjective duties (for example, in
civil legal relations arising from contracts of sale, each of the subjects of legal
relations has rights and bears duties) and should be a legal entity, that is, possess
the ability to be a party to civil legal relations. A.S. Mazur also points out those
subjects that may be participants of civil legal relations — citizens of Ukraine,
foreign citizens, stateless persons, legal entities (state enterprises and
institutions, cooperatives, public organizations, joint-stock companies, rental
companies), the state of Ukraine, other organizations (for example, religious
organizations, joint ventures with the participation of Ukrainian and foreign
legal entities, foreign enterprises and organizations). That is, in this case, we
note the absence of special subjects that are unique to this type of legal relations.
In general terms, there is a wide range of persons who are subjects of civil law.
As for the subjects of civil and procedural legal relations, the analysis of
the norms of Chapter 4 of the Civil Procedural Code of Ukraine shows that
they are primarily related to them® 1) participants of the case (including
presbyters of the parties); 2) other participants of the trial. However, as the
author of the textbook “Theoretical Problems of Civil Procedure Law” under
the editorship of M.M. Yasynka aptly points out, civil procedure law does not
distinguish the court or bodies administering justice as a separate group of
subjects, however, based on the constitutional provisions on legal proceedings
and general principles of justice, we can conclude that it is the court that will
play a leading and decisive role in the judicial process. That is why the third
group of subjects of civil procedural legal relations should include the court as
a subject whose exclusive function is the administration of justice. Analysis of
the provisions of Chapter 3 of the Civil Procedural Code of Ukraine shows
that this group of subjects belongs to this group: 1) a judge is a sole person
who is the chairman and acts on behalf of the court; 2) a collegial composition
of the court consisting of one judge and two jurors; 3) a collegial composition
of the court of appeal consisting of three judges; 4) a collegial composition of
judges of the court of cassation consisting of three or more odd number of
judges; 5) a judicial chamber of the Civil Court of Cassation (chamber), a
united chamber of the Civil Court of Cassation (united chamber) or the Grand
Chamber of the Supreme Court (the Grand Chamber). Participants in the case
are individuals and legal entities, the State of Ukraine, the Autonomous
Republic of Crimea, territorial communities, foreign states, public authorities
(central and local), local governments, public authorities of the Autonomous
Republic of Crimea, public institutions (foundations and institutions), public

® Iusinenuii komekc Ykpainu : 3akon Vkpaimu Bix 16.01.2003 Ne435-1V. Bidomocmi
Bepxognoi Paou Yrpainu. 2003. Ne 40. Cr. 356.
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institutions (foundations and institutions), public and public enterprises,
public utilities. Such a conclusion can be made taking into account the
subjects of civil legal relations.

Any subject of civil legal relations can become a subject of civil procedure
if there is a need to protect violated, unrecognized or disputed rights,
freedoms or legitimate interests.

At the same time, the subjects of civil procedural relations can be much
wider circle of people. According to article 56 of the CPC of Ukraine to
subjects should include bodies and persons who legally have the right to go to
court in the interests of other parties (state authorities, local self-government
bodies, physical persons and legal entities, the Ukrainian Parliament
Commissioner for human rights), as well as representatives. Other
participants, in accordance with paragraph 3 of Chapter 4 of the CCP, is the
assistant judge, court clerk, court bailiff, witness, expert, expert on law, a
translator, a specialist.

So, correlating civil and civil procedural legal relations on criterion of a
circle of the persons connected by them, we come to a conclusion that in civil
procedural legal relations the wider circle of persons can participate much
wider. Specific subjects are, first of all, the court as a subject, the exclusive
function of which is the administration of justice, bodies and persons, which
by law are granted the right to appeal to the court in the interests of other
persons and representatives. Also, the subjects of civil and procedural legal
relations should include a special category of subjects who are participants in
the trial, but are not parties to it — assistant judge, secretary of the court
session, court administrator, witness, expert, legal expert, interpreter,
specialist.

2. The object. The object in general theoretical understanding is a
phenomenon, a subject, a person to which a certain activity aspires, attention is
longing. That is, the object of legal relations is what they arise and exist for.
V.I. Borisova, |. Spasibo-Fateeva, and V.L. Yarotsky note that the issue of the
object of civil legal relations is one of the most complicated in the theory of
civil law. Since all civil legal relations arise in relation to a certain property or
non-property benefit, the Civil Procedure Code of Ukraine singles out the
property object of civil legal relations and non-property object’. Property objects
of civil legal relations are: 1) things; 2) money; 3) securities; 4) property rights,
results of some types of human activity (works and services — for example, a
house was built, a thing, a costume was repaired, etc.). Non-material objects of
civil legal relations are referred to as non-property objects: 1) results of

" Iusineamii npouec Yipainu : miapyd. / B. O. Kyuep Ta in.; pen. B. O. Kyuep. JIbBis :
JIsJIYBC, 2016. 768 c.
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human intellectual activity or objects of intellectual property rights (works of
science, literature, art, discoveries, inventions, etc.); 2) information;
3) personal non-property benefits (honor, dignity, business reputation, name,
image, privacy, etc.). Accordingly, in general terms, civil procedure relations
arise in relation to these very benefits, but in this case they are not the object
of legal relations. As defined by T.M. Kilichava, the object of civil procedural
legal relations is the public relations on protection of the violated material
right or interest protected by the law in court. It follows that civil legal
relations arise in relation to a certain property and personal non-property right
or interest protected by law. Inturn, the basis for the emergence of civil
procedural legal relations is the violation of such a right. That is, according to
the criterion of the object of legal relations, civil and civil procedural legal
relations are related as a prerequisite and as a consequence. It is impossible to
violate this right or interest without the occurrence of a corresponding right or
interest. Accordingly, the protection of violated rights and interests is the only
object of civil and procedural legal relations®.

3. On the grounds of origin. It is generally accepted that any legal
relations arise, change and terminate on the basis of legal facts, i.e. certain
circumstances and facts of reality. Thus, the legal fact is the main condition
for the emergence of both civil and civil procedural legal relations. The list of
legal facts, with the onset of which the emergence of civil legal relations, is
enshrined in Article 11 of the Civil Code of Ukraine, and they are referred to
them: 1) contracts and other transactions; 2) creation of literary, artistic works,
inventions and other results of intellectual activity; 3) infliction of property
(material) and moral damage to another person; 4) other legal facts. We note
the phrase “other legal facts”, which demonstrates the inexhaustibility of this
list. This means that civil legal relations may arise both on the grounds
provided by Article 11 of the Civil Code of Ukraine and on other grounds.
This is partially disclosed in the following parts of the article, which, in
particular, establish that civil rights and obligations may arise directly from
acts of civil law, acts of state authorities, the Autonomous Republic of
Crimea, local self-government bodies and court decisions. Also, the basis for
the emergence of civil rights and obligations may be the onset or non-
occurrence of a certain event. Therefore, we can conclude that the grounds for
the emergence of civil legal relations are a wide range of legal facts, different
in nature, which are inexhaustible in nature, that is, their list is much broader
than that which is enshrined in Article 11 of the Civil Code of Ukraine.

® IMupinbamii npouec Yipainu : miapyd. / B. O. Kyuep Ta in.; pen. B. O. Kyuep. JIbBis :
JIsBIYBC, 2016.
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The basis for the emergence of civil procedural legal relations is much
more difficult, and several researchers defined as the following set of
elements: 1) norms of civil procedural law; 2) civil procedural legal capacity
of participants in civil proceedings; 3) procedural legal facts. According to
the works of these authors, the rule of law as a prerequisite for the
emergence of civil procedural legal relations can be established exclusively
by the state, is mandatory, has a general nature, regulates social relations
exclusively in the field of administration of justice in civil cases, aims at
comprehensive and timely consideration and resolution of civil cases etc.
In turn, civil procedural legal capacity is the ability to have civil procedural
rights and obligations®. Specificity of legal procedural facts is that such
circumstances are directly related to the realization of the right to appeal to
the court for the protection of violated or disputed subjective substantive
law or interest, that is, with the opening of proceedings on the case in the
trial court, stages of appeal or cassation proceedings to review decisions on
newly discovered circumstances etc.

That is, the main difference between the grounds for the emergence of
civil law and civil procedural legal relations is that for the emergence of the
first only the presence of a legal fact is necessary. The list of legal facts
clearly regulated by law, and it can be complemented by other legal facts,
provided that they will contribute to the emergence of civil rights and
obligations. In turn, the emergence of civil procedural legal relations implies
the need to comply with several conditions at once. The presence of a legal
fact, which, we note, in this case has its own specifics, is not the only reason
for the emergence of civil procedural legal relations, because it is necessary to
have an appropriate norm of law and legal capacity of the subject. Therefore,
according to the criterion of the basis for the emergence of civil procedural
legal relations is much more difficult on civil law.

4. A specific form in which the rights and respective obligations of the
parties are expressed. In the context of civil relations, the form in which the
rights and respective obligations of the parties are expressed is the deal, i.e.
the action of a person aimed at acquisition, change or termination of civil
rights and obligations. Deals can be unilateral and bilateral or multilateral
(agreements). A unilateral transaction is the action of one party, which may be
represented by one or more persons. Such deal creates obligations only for the
person who has performed it, and for other persons the obligations can be
created only in cases established by law or agreement with these persons.
Accordingly, a two- or multilateral transaction is a concerted action by two or

® Masyp O. C. Iluinbue npao Vkpainu : Hapu. noc. K.: LleHTp HaBuanbHOI JiTepaTypH,
2006.
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more parties. The deal may be made orally or in writing (electronically), and
the parties are entitled to choose the form of the transaction, unless otherwise
provided by law. The deal may be made orally or in writing (electronically),
and the parties are given the right to choose the form of the deal, unless
otherwise provided by law. The deal for which the law does not provide for a
mandatory written form, shall be deemed to have been concluded if the
conduct of the parties certifies their will to have the relevant legal
consequences, and in cases stipulated by the contract or law, the will of the
party to conclude the deal may be expressed in silence. In other words, the
form in which the rights and respective obligations of the parties to civil
relations are expressed is oral or written (electronic) transaction, and a
mandatory written form may be established by law, but there is no rule of
mandatory written nature.

The form in which the rights and respective obligations of the parties in
civil procedural relations are expressed is a judicial decision. According to
Article 258 of the Civil Procedural Code of Ukraine, court judgments are
determinations, decisions, resolutions and court orders. By passing resolutions
the court resolved the procedural issues associated with the movement of the
case in the court of first instance, the motions and statements of persons
participating in the case, the question to postpone consideration of the case,
the ad break, stay or termination of proceedings, abandonment of the
application without consideration, and other cases provided for by this Code.
The decision of the court ends with the consideration of the merits of the case
by the trial court. The judgment is adopted as a result of the review of court
decisions in the appeal and cassation procedure. Accordingly, in cases defined
by law, the court proceedings may result in a ruling or a court order. The form
in which the rights and respective obligations of the parties to civil and
procedural legal relations are expressed is considered to be the court
decisions, since their content establishes the rights and obligations of the
parties to the relevant proceedings (legal relations), which each party is
obliged to fulfill and observe. Also, the court decision is the basis for the
restoration of violated rights of the subject of civil relations.

Therefore, we conclude that civil law and civil procedural legal relations
are characterized by different forms, in which the rights and obligations of the
parties are expressed. If in the first case such a form is an oral or written
transaction, that is, the action of a person aimed at the acquisition, change or
termination of civil rights and obligations, the form of expression of rights and
obligations of the parties to civil and procedural legal relations is a court
decision.

5. The peculiarities of the subjective right. Features of the subjective right
of participants in civil legal relations is enshrined in Article 13 of the Civil
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Code of Ukraine, according to which a person exercises civil rights within the
limits provided by the contract or acts of civil law. In exercising his or her
rights, a person is obliged to refrain from actions that could violate the rights
of others or cause damage to the environment or cultural heritage. Not
allowed actions of the person, committed with the intent to cause harm to
another person, and also abuse of right in other forms. In the exercise of civil
rights, a person must observe the moral principles of society. Civil rights may
not be used to unduly restrict competition, abuse of a monopoly position in
the market or unfair competition. Ifa person fails to comply with such
requirements in the course of exercising his or her rights, the court may oblige
him or her to stop abusing his or her rights and apply other consequences.
That is, in civil law relations the essence of subjective law is primarily
reduced to the right to one’s own conduct. A person receives the scope of
rights, which is limited by certain boundary requirements, according to which
he or she controls his or her behavior.

Under article 4 of the Code of Civil Procedure, a person applies to the
courts for protection of his or her violated, unrecognized or disputed rights,
freedoms or legitimate interests. That is, the subjective right of a person in
civil and procedural legal relations arises as a result of the formulation of the
requirement of specific behavior from other persons to stop violating the
rights and interests of the person and update it in the violated rights.

6. By the nature of the implementing entities of their rights. As we have
already mentioned before, in civil relations a person realizes his civil rights
freely, at his own discretion, but within the limits provided to him by the
contract or acts of civil law. That is, the desire to implement civil law is
sufficient for their implementation. At the same time, in bilateral civil
relations, it is important for the realization of human rights that the other party
fulfils its corresponding duty. For example, Article 901 of the Civil Code™ of
Ukraine states that under the contract for the provision of services, one of the
parties (the contractor) undertakes to provide a service at the request of the
other party (the customer), which is consumed in the process of performing a
certain action or carrying out certain activities, and the customer undertakes to
pay the contractor specified service, if the other is not established by the
contract. That is, a person’s right to the service may be exercised only if
another person fulfils his obligations.

A person’s subjective right to participate in civil and procedural legal
relations is realized by the person in accordance with Article 4 of the Civil
Procedure Code of Ukraine by applying to the court for protection of his

0 Iupineruit konekc Vipainm : 3akon Ykpaimu Bix 16.01.2003 Ne435-1V. Bidomocmi
Bepxognoi Paou Yrpainu. 2003. Ne 40. Cr. 356.
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violated, unrecognized or disputed rights, freedoms or legitimate interests.
In this context, there is no need to coordinate their actions aimed at the
implementation of subjective law in such legal relations with the other party.
Everyone has such a right, and its desire to realize it does not depend on the
other party.

Therefore, by the nature of implementation of subjective rights by the
parties, civil and civil procedural legal relations also differ significantly.
If civil legal relations are characterized by the interrelation between the
realization of human rights and the fulfillment of other person’s obligations,
then in civil procedural legal relations any person realizes his rights at his
discretion, but the final result of implementation does not depend on his will,
because the decision in the civil process is made by the court.

7. On peculiarities of legal regulation. The academic literature on civil
law notes that civil relations may arise on the basis of both legislation and
other sources. B. Yanovitskaya and V.A. Kucher are the main legal
regulators of civil legal relations: civil contract, founding document of a
legal entity, custom, international contract, and in cases provided by law,
and court precedent'’. Researchers first of all emphasize the role of
contracts in civil law self-regulation (part 1-3 of article 6 of the Civil
Code of Ukraine) and constituent documents of legal entities (article 87 of
the Civil Code of Ukraine). Thus, the peculiarity of legal regulation of
civil legal relations is that it is carried out not only by the legislative way.
At the same time, at the scientific level the role and importance of
individual regulators — in particular, contracts and constituent documents
of legal entities — are emphasized.

Regarding civil and procedural relations, all the procedures that they
assume are clearly regulated and subject to unconditional execution by the
parties of legal relations, because the legal regulation of civil and procedural
legal relations is carried out by the norms of the Civil Procedural Code of
Ukraine. It should be noted that if the legal regulation of civil legal relations is
carried out by the norms of civil law and in other ways provided by law, the
civil procedural relations are regulated exclusively by law.

Therefore, we conclude that the peculiarities of legal regulation of civil
and civil procedural legal relations differ. Legal regulation of civil and
procedural legal relations is carried out by law, and civil — by law, civil
contract, constituent documents of the legal entity, customs, international
treaties, judicial precedents.

Y [usineruii npouec Vipainu : migpyu. / B. O. Kyuep Ta in.; pea. B. O. Kyuep. JIbpis :
JIsBIYBC, 2016.
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8. At the time of existence. In Chapter 18 of the Civil Code of Ukraine™
it is established that both terms and conditions apply in civil relations. The
term is a certain period in time, with the expiration of which is associated with
an action or event of legal significance, and the period of time is a certain
point in time, the onset of which is associated with an action or event of legal
significance. The term is determined by years, months, weeks, days or hours,
and the time period by the calendar date or an indication of an event that must
inevitably occur. If the contract between the parties is concluded indefinitely,
the end of the legal relationship may be linked to the occurrence of a certain
event (e.g. the withdrawal of one of the parties from an indefinite contract).
Thus, civil legal relations may exist within a certain period of time, before the
deadline agreed upon by the parties (including the occurrence of a certain
event) or indefinitely.

In turn, there are special procedural deadlines for civil and procedural
legal relations. Thus, Chapter 6 of the Civil Procedural Code of Ukraine
determines that the time limits within which procedural actions are performed
are established by law, and if such time limits are not determined by law — are
established by the court. From this we can conclude that in contrast to the civil
law, in the civil procedural legal relations there are other rules for determining
the terms and time of existence of legal relations. First of all, a number of
terms are directly established in the norms of the Civil Procedure Code of
Ukraine. For example, in part 1 of Article 170 it is established that the debtor
has the right within fifteen days from the date of delivery of a copy of the
court order and attached documents to submit an application for its
cancellation to the court that issued it. Another example of the terms of civil
and procedural legal relations is the indication in Article 43 of the Civil
Procedural Code of Ukraine that the participants of the case are obliged to
perform procedural actions within the time limits established by law or by the
court. That is, in this case, there is no specific term of civil and procedural
legal relations, but it is established that it can be regulated in the norms of the
Civil Procedural Code of Ukraine (for example, as in the above example), and
directly in the court decision. So, civil and procedural legal relations exist
within the period specified in the legislation.

9. If necessary, interaction between the parties. As we have already
repeatedly noted in this article, the interaction of the parties in civil legal
relations is necessary because the overwhelming majority of the legal
relations regulated by the norms of the Civil Code of Ukraine are bilateral,
and therefore require the parties to fulfill their corresponding rights and

2 Ilupineruit komekc Vkpainm : 3akon Ykpaimu Bix 16.01.2003 Ne435-1V. Bidomocmi
Bepxognoi Paou Yipainu. 2003. Ne 40. Cr. 356.

61



obligations. Moreover, when entering into civil legal relations, the participants
themselves are interested in interacting with each other and achieving the goal
of their relations.

In the same time, not all parties may be interested in civil procedural legal
relations, because they arise in connection with the need to protect violated,
unrecognized or disputed rights, freedoms or legitimate interests. In civil and
procedural legal relations involves a much larger number of subjects, and all
the procedures provided for clearly regulated in the Civil Procedural Code of
Ukraine, so each party is required, above all, strict compliance with the
requirements established by law. That is, in civil and procedural legal
relations the term “interaction of the parties” acquires a slightly different
meaning. If interaction of subjects of civil legal relations is expressed in
mutual performance by them of corresponding rights and duties with a view
of achievement of the purpose of joint activity in civil procedural legal
relations interaction represents performance by all parties of the established
legislative instructions as a result of what they get the status of subjects of
corresponding legal relations. In other words, the interaction of the parties in
this case loses the sign of voluntariness and is expressed in the form of a
legislatively established requirement to the behavior of certain subjects.

Consequently, the need for interaction between the parties is characteristic
of both civil and civil procedural legal relations. However, in both cases it
takes different forms, which we have established above.

10. Legal nature of relations (property or non-property). Both civil law and
civil procedural legal relations can be both property and non-property, as
confirmed by the previous study. It follows from the fact that such a character
is inherent in civil legal relations. Since civil legal relations is the actual
reason for the existence of civil procedural relations. We will come to the
conclusion that they can also be characterized by both types of legal relations.

Thus, in the process of research we have established that the criteria of the
ratio of civil and civil procedural legal relations should be divided into general
and special ones.

We propose to express special criteria of the ratio of civil law and civil
procedural legal relations in the following way:

1) in the circle of persons related to them — a much wider range of
persons participates in civil and procedural legal relations;

2) on the object — civil and civil procedural legal relations are related as a
prerequisite and as a consequence. It is not possible to violate this right or
interest without it. Accordingly, the protection of violated rights and interests
is the only object of civil and procedural legal relations;
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3) on the grounds of origin — the main difference between the grounds of
appearance of civil and civil procedural legal relations is that for the
emergence of the first only the presence of a legal fact is required;

4) in the specific form in which the rights and respective obligations of
the parties are expressed — civil and civil procedural legal relations are
characterized by various forms in which the rights and obligations of the
parties are expressed;

5) by the peculiarities of subjective law — the essence of subjective law of
the side of civil legal relations is reduced to the right to one’s own behavior,
and civil procedural legal relations — to the right to demand a specific
behavior from other persons;

6) by the nature of implementation — civil and civil procedural legal
relations also differ significantly;

7) in accordance with the peculiarities of legal regulation — civil and civil
procedural legal relations are characterized by both clear regulation of
procedures and establishment of legal regulation of occurrence, change and
termination of subjective rights;

8) in the period of existence — civil and civil procedural legal relations
also differ, but insignificantly. In civil legal relations, time is set clearly or by
reference to the term, or the occurrence of a certain event, which is associated
with the termination of legal relations. Inturn, for civil procedural legal
relations is characterized mainly by legislative establishment of terms or
references to the definition of terms in court decisions;

9) if necessary, the need for interaction between the parties — the need for
interaction between the parties is characteristic of both civil and civil
procedural legal relations. However, in both cases it takes different forms;

10)by property or non-property nature — both civil and civil procedural
legal relations can be both property and non-property. It follows from the fact
that such a nature is inherent in civil legal relations. As the civil-legal
relations are actually a prerequisite for the existence of civil-procedural, we
come to the conclusion that they can also be characterized by both varieties.

CONCLUSIONS

Thus, studying the ratio of civil law and civil procedural legal relations,
we came to the conclusion that both types of legal relations are very close and
closely interacting, although they are characterized by a number of significant
differences. Initially, their interrelation can be characterized as bilateral, since
the emergence of civil procedural legal relations is associated with the
controversial nature of civil legal relations. In turn, the existence of civil
procedural legal relations is a guarantee of ensuring the functioning of civil
legal relations. Therefore, in general terms, these legal relations correlate as
such that constantly and closely interact with each other.
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Analyzing and correlating separate elements of both types of legal
relations, we have made a conclusion that civil and civil procedural legal
relations essentially differ, especially in a part of a subject structure, object of
legal regulation, on the bases of occurrence, forms of expression, features of
subjective rights, character of realisation and so forth. It testifies to the fact
that despite the proximity and a number of close ties, civil law and civil
procedural legal relations are not subject to identification and coexist as two
full-fledged and independent legal institutions.

SUMMARY

The article deals with the analysis of the relationship between civil and
civil procedure. The categories of civil and civil procedural law, civil and civil
procedural norms are compared, as well as the concepts of civil and civil
procedural relations are established. The connection between civil and civil
proceedings has been established.

The author examines the features that are sectoral criteria for the
relationship between civil and civil proceedings. The author has established
the ratio of civil and civil legal relations according to certain criteria. They
should be divided into general and special ones.

The author emphasizes that by examining the relationship between civil
and civil proceedings, we have come to the conclusion that both types of legal
relationships are very close and closely interacting, although they are
characterized by a number of significant differences.
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COMBATING CRIMINAL LAW COMPLICITY IN THE CRIME
Dombrovan N. V.

INTRODUCTION

The proper criminal legal counteraction to the crimes committed by the
accomplices depends to a large extent on the correct determination of the role
of each of them in the commission of the crime, which is a necessary
precondition for the punishment that would be appropriate to the nature and
degree of participation of the accomplices in the crime. Unlike other
accomplices (organizer, instigator, executor), the science of criminal law in
Ukraine did not pay proper attention to the research of the legal evaluation of
complicity.

The common law and practice approach is that this type of accomplice is
considered the least socially dangerous among others. At the same time, the
position of an accomplice in its content is to perform functions that generally
make it possible to commit a crime by the executor and other accomplices.
In doing so, this role of the accomplice is not limited solely to the physical or
intellectual facilitation of the achievement of the common criminal purpose,
but also to a certain extent contributes to strengthening the determination of
other accomplices in the pursuit of the criminal intent.

Particularly important is the analysis of complicity a crime by a special
subject, when the role of the accomplice is actually reduced to partial or
complete fulfillment of the objective side of the crime, which, given the
general principles of criminal law, does not receive a proper legal evaluation.

It should be noted that the objective complexity of socially dangerous acts
committed in complicity, their multiple occurrences, the combination of
different roles in the actions of one accomplice, necessitates the definition of
clear criteria for differentiation of actions of different accomplices.
In particular, this applies to the accomplice and the organizer (the latter may
involve some form of assistance in committing the crime), the accomplice and
the co-executor (the division of functions between co-executors may lead to
one of them performing an auxiliary function), the co-worker and the
instigator (the person inclining to committing the crime, and the person
assisting it, influence the decision of the perpetrator to commit the crime).

Significant contribution to the study of criminal responsibility for
complicity the crime was made by such scholars as: P. Andrushko,
M. Bazhanov, A. Benitskyi, Yu.Bila, V.Glushkov, D. Gorbachev,
N. Gutorova, A. Zakalyuk, O. Kvasha, O. Kostenko, O. Lytvak, M. Melnyk,
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A. Muzyka, V. Tatsiy, V. Tyhyi, M. Havroniuk, S. Hiliuk, S. Shapchenko,
N. Yarmysh, S. Yatsenko and other scientists. Despite the considerable
amount of research done by the institute on complicity in crime, many
questions remain debatable and need further analysis, in particular to clarify
the nature of complicity, distinguishing it from other accomplices,
differentiating the criminal liability of an accomplice, and more.

Therefore, it is relevant and important to conduct a scientific study aimed
at ensuring effective criminal and legal counteraction to complicity a crime.

1. Genesis of complicity in the history of criminal legislation

In the theory of criminal law was a common view, according to which the
institution of complicity was completely identified with Art. 19 of the
Criminal Code of Ukraine 1960 (the content of this provision is partially
reproduced in Articles 26 and 27 of the current Criminal Code of Ukraine).
So, speaking about the overall importance of the complicity institute,
N. Gutorova notes that the complicity institute extends its action to all cases
of intentional joint committing of a crime, establishing objective and
subjective indications of complicity, the limits of criminal liability of
accomplices and peculiarities of assignment.

The institute of complicity in crime is one of the instruments of the state’s
implementation of criminal policy. Historically, its official function has been
to justify the criminal responsibility of persons who did not commit the
objective side of the crime themselves, but in various forms assisted it.
Traditionally, in law, it was done through the identification of types of
accomplices and the differentiation of their responsibilities.

Already in ancient sources of domestic criminal law we find mention of
persons who assist in committing a crime — accomplices. However, despite the
aforementioned obviousness of the content of the actions of the accomplice of
the crime, both in theory and in law enforcement practice, there remain many
issues related to their legal assessment.

Complicity was known for a long time, it did not require consolidation in
the law, as it was obvious®. In the opinion of M. Kovaliova: “That is why no
one and in the head came to specifically determine responsibility for the joint
activity of several persons™.

The first period of formation of complicity began in Rus. As
P.Kolosovskyi rightly pointed out: “In Rus, much attention was paid to the

! Munns A.T. OTBETCTBEHHOCTh 33 COBMECTHYIO MPECTYTIHYIO JIEATENBHOCTD 10 PUMCKOMY H
3aI1aTHOeBPOICHCKOMY paHHeheoqansHOMy npaBy. /Ipagosedenue. 1990. Ne 6. C. 91-96.

2 Koeanes M. M. Coyuactue B mpecTymieHun : B 2 T. — Cepanosck : CIOU, 1962. T. 2.
274 c.
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mental activity of the perpetrator, not his actions”*. Thus, despite the fact that
the Ruska Pravda did not contain the legal acts established by the
criminalization of the accomplice of the crime, in general, they played an
important role in establishing the institution of complicity. According to
V. Momotov, this source is important not only in connection with the first
mention in the history of domestic criminal law about complicity in the
commission of a crime, but also sanctions. “For the sanction provided for in
this article (Article 40 of the Short Edition of the Ruska Pravda) reflects the
process of formation of criminal law itself as a public right, for which the
sphere of social interest stands in the first place™”.

The second period in the formation of the Institute of complicity falls at
the end of the fifteenth century and was related to the adoption of Sudebnyk
1497. This first codified legal act, like previous sources, did not contain the
concept of complicity, its forms and types. However, Art. 19 provided for the
release of boyars and scribes for complicity in wrongful accusation. It is also
worth mentioning the Bilozerska diploma of 1539, in which the concealers
were clearly identified with the direct performers.

Sudebnyk 1550 already contained more rules governing complicity. The
progressive vector of the development of this institute is evidenced by the
securing of the special responsibility of guardians and indulgants towards all
accomplices (Articles 56-61)°. They specifically say complicity in the tatba
(abduction).

In the view of A.Pluzhnikova: The courts of 1497 and 1550 did not
contain the established rules on complicity, as the basis of responsibility was
the admission of guilt and people voice®. But as the spheres of criminal
activity carried out in complicity, the increase in the number of such crimes,
as well as the change in the number of participants in the crimes, there was a
need to differentiate the responsibilities of the guards, the depositors and other
accomplices. All this eventually led to the isolation of their species, which
was consolidated in the Cathedral Code in 1649.

In the view of Ye.Epiphanova: “The conclusion, along with the
interpretation of other legal institutions, gave a brilliant model of legislative

® [unus A.T. OTBETCTBEHHOCTH 32 COBMECTHYIO MPECTYITHYIO JIEATETHHOCTD IO PUMCKOMY H
3aI1aHOEBPOIEHCKOMY paHHeheoqansHOMy npaBy. /Ipagosedenue. 1990. Ne 6. C. 91-96.

* Iunus A.T. OTBETCTBEHHOCTD 32 COBMECTHYIO IPECTYIHYIO JIEATETBHOCTh TI0 PUMCKOMY U
3aI1aTHOEBPOIEHCKOMY paHHeheoqansHoMy npaBy. /Ipagosedenue. 1990. Ne 6. C. 91-96.

® [unust A.T. OTBETCTBEHHOCTH 32 COBMECTHYIO MPECTYITHYIO IEATETHHOCTD IO PUMCKOMY H
3aIaIHOCBPOIICHCKOMY panHe(heoaanbHOMy paBy. [Ipagsosedenue. 1990. Ne 6. C. 91-96.

® Inyxmukos A.B. CoydacTme B TpecTyIUleHHH (IpofiieMa COyJacTHs OOIIETro |
CHeLUanbHOro CyObeKTa): aBTOpe. MWMC. Ha COMCKAHHME Hayd. CTENCHH KaHA. IOpHA. HayK :
12.00.08. Mocksa, 2008. 22 c.
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understanding of complicity”’. In Art. 12 of Chapter X was for the first time a
legislative system of types of accomplices, which was based on the selection
of the main culprits (instigators and executors) and minor — assistants and
patrons (accomplices). The main culprits were those who directly committed
the crime (physically, the main culprits) or took action earlier than others from
the very beginning of the crime. Participation is psychological, spiritual, such
as advice, command, incitement, was also recognized. Assistants to the main
perpetrators of the crime were usually called comrades. These persons
contributed to the commission of the crime by unlawful acts or omissions, or
delivered funds in advance for the commission of the crime or eliminated
obstacles to the commission of the crime.

The third period of development of the principle of individualization of
responsibility of accomplices is connected with the publication of the “order”
of Katerina the Great in 1767. For the first time in the history of domestic
criminal law “Order” quite clearly distinguished between the executor and
other accomplices (“accessory”) and demanded the establishment of different
punishment them. At the base of this difference was the assessment of the
contribution of each accomplice to the crime and correlated his responsibility.
These provisions have been further developed. Thus, in 1833, the Criminal
Code was put into effect, which made significant changes to the institution of
complicity in crime. Thus, Section | of the First Book of Volume XV
contained the norms of “Crimes”®. They distinguished the following
categories of participants: a) associates who, in the aggregate, brought the
crime into action, and invaders who acted together with others, but before
their first put intent and consent to the others, or the former gave an example
of committing the crime to others; b) assistants and participants, of which
there were only six categories. The normative act also implemented the
principle of individualization of punishment.

Institute of complicity in the middle of the XVII century — the beginning
of XVIII century continued its progressive development in the norms of
domestic criminal law. For the first time, the legislator establishes the general
principle of liability for complicity as a joint, unbundled participation in a
single unlawful act. More detailed consolidation was found in the legislation
of Peter | and the provision of complicity, which was first considered as a
complex system of alternative actions covering both intellectual and physical
assistance to the perpetrator.

" IMunns A.T. OTBETCTBEHHOCTh 32 COBMECTHYIO IIPECTYIHYIO IEATENBHOCTD IO PUMCKOMY H
3aI1aTHOEBPOIEHCKOMY paHHeheoqansHOMy npaBy. /Ipagosedenue. 1990. Ne 6. C. 91-96.

® ITurust A.T. OTBETCTBEHHOCTh 32 COBMECTHYKO MPECTYIIHYIO JIEATENBHOCTD [0 PUMCKOMY H
3aIaIHOCBPOIICHCKOMY panHeheoaanbHOMy paBy. [Ipagsosedenue. 1990. Ne 6. C. 91-96.
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The fourth period. However, the most detailed development of the Institute
of complicity was carried out only until the middle of the XIX century. The
decision to punish criminal and correctional officials in 1845 was the result of
the codification of criminal law in the Russian Empire. In Art. 13-17 the
Codification distinguished between two types of complicity: complicity
without prior agreement (osprey) and complicity with prior agreement
(conspiracy). The definitions of the main culprits and participants were
summarized in Art. 14. And the notions of guards, sub-contractors, instigators
and accomplices were stated in Art. 15. Article 12 of the Code lists the
components of an accomplice’s actions: direct assistance to the main
perpetrators of the crime; delivery of means for committing a crime, removing
obstacles. According to Art. 13 assistants were persons who, although not
directly involved in the commission of the crime, but of selfish or other
personal kinds, assisted or undertook to assist with advice or instructions and
communications, or to supply any other means of committing the crime, or by
removing obstacles, or knowingly, before committing a crime, sheltering
themselves, or promising to assist in the concealment of criminals or crime®.

Thus, the authors of the Code sought to provide the most comprehensive
list of acts constituting complicity of a crime. This approach should be
considered justified from the point of view of law enforcement, since the legal
assessment of complicity often raises the need to distinguish it from
involvement in a crime. The formal approach to punishment of accomplices
based on the objectively fulfilled role of each actor also implies from the same
positions. The criminal conviction of 1903 not only significantly simplified
the system of types of complicity, attributing to them the executor, instigator
and accomplice, but also gave definition of complicity: “Acts committed by
several persons who agreed to commit it or acted knowingly jointly”.

Therefore, the main feature of complicity under the Criminal Code was the
commonality of guilt. Art. 51 of the Code provides a list of participants,
which include: a) the directly committed criminal act or persons who
participated in its execution; b) inciting another to complicity in a criminal
act; ¢) accomplices who have provided funds or assisted in the commission of
a criminal act by advice, an indication or a promise not to obstruct it or to
conceal it.

The assistants were persons involved in the crime itself, in terms of
assistance in its execution. For complicity, it was important that there was a
link between the accomplices and the perpetrators of the crime, proving an

® ITurnst A.T. OTBETCTBEHHOCTh 32 COBMECTHYIO MPECTYIIHYIO JIATENBHOCTD [0 PUMCKOMY H
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agreement to commit the intended crime. The accomplice always had to know
that his actions would facilitate the commission of the crime.

Thus, the Criminal Code of 1903 gives a more concise definition of an
accomplice, since the actions of its components displays information and the
physical concealment of criminals. Inaddition, the Code introduced a
fundamentally new approach to the responsibility of the accomplices of the
crime. Thus, in particular, the instigator and the accomplice were punished
when stipulated in the article of Code. If the assistance of an accomplice was
not significant, then the punishment could be mitigated.

As a result of the historical and legal analysis of the rules on complicity in
crime contained in the main monuments of domestic law, a number of
conclusions emerge: despite the fact that the legislative definition of
complicity was formulated only until the middle of the XIX century by Code,
certain provisions on the types of accomplices, including the associate, were
enshrined in early sources of domestic law (in the Belozerska diploma of 1539
and Sudebnyk 1550); the definition of complicity occurred against the
background of delineating complicity from involvement in a crime;
traditionally, in the sources of law throughout its development, the concept of
an accomplice is revealed through the listing of his actions; in different
periods of formation of criminal law, the content of the objective side of the
assistance differs, it was most widely defined in Art. 12 and 13 of the
Criminal and Correctional Code of 1845.

To summarize, we emphasize that the narrow understanding of complicity
in the current criminal situation related to the increase of complicity crimes
offered by the legislator in the Criminal Code of Ukraine does not correspond
to the current criminal situation. An important role here is played by the
limitations of criminal prevention against persons who intentionally contribute
to criminal activity.

2. Grounds of criminal liability of the accomplice
from the position of criminal consistency theory
The criminal liability of the accomplice for aiding and abetting the crime
should be based on certain theoretical principles that would serve as a
fundamental basis for addressing the issue of the social danger of this type of
accomplice. This issue deserves special attention, both in the context of
defining the principles of differentiation of legal consequences that occur in
committing a crime in complicity with roles, and in the context of
individualizing the punishment for their acts.
Such a fundamental basis is the theory of complicity, the scientific
development of which was carried out by a number of domestic and foreign
scientists to find out the legal nature of complicity, the place and role of each
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accomplice in the crime, the signs of causation in the actions of different types
of accomplices. So, only the presence of complex, logical and consistent
teaching can ensure proper criminal and legal response not only to typical but
also atypical manifestations of intentional joint participation in committing a
crime, for example, if the perpetrator does not finish the crime voluntarily
refusing to commit other accomplices crime, excesses of executors
(co-executors), etc™®.

It should also be borne in mind that only through the general theory of
complicity can the role of the accomplice be ascertained, which in turn must
be reflected in the rules of criminal law and, in view of such a role, must the
relevant law be applied in practice.

However, it should be noted that issues related to the concepts of complicity
theory are some of the most difficult in criminal law theory and have not been
resolved for a long time. Thus, scientists argue for different theories of
complicity accessory (non-independent) or independent nature of complicity.
Such a condition also causes inconsistent resolution of the question of the legal
consequences of the accomplices for their socially dangerous acts and other
consequences of behavior that has a criminal legal value. As V. Tkachenko, in
the science of criminal law, there is probably not as much scientific work than
those devoted to the Institute of complicity. However, we can say with
confidence that it is the focus of many problems that have not yet been fully
resolved: regarding the content of the notion of complicity, criteria for
classification of its forms, grounds for liability of accomplices, etc™".

The question of the legal nature of complicity is linked to the general
theory of criminal liability, which is based on fundamental principles, which
obviously must be adhered to when dealing with the criminal liability of
accomplices. In this context, it is necessary to cite F. Burchak’s thesis, who
argued that it is impossible to speak of the accomplice’s responsibility for the
actions of the executor without contradicting the basic ideas of criminal law
and justice'. First of all, this thesis deals with the principle of personal
responsibility, according to which a person is only responsible for the actions
he or she has committed. F. Burchak’s position is certainly grounded in the
context of such types of accomplices as the organizer, instigator and
accomplice who, according to their role in the criminal liability law, do not
perform the objective side of the crime provided for in the Special Part of the
Criminal Code of Ukraine.
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Researchers analyzed within this section state that accessory theory of
complicity first found its place. In the Criminal Code of France in 1791, and
later in the Criminal Code of 1810. This concept was developed by
representatives of the classical criminal law school. Initially, she assumed
responsibility for another’s crime, as some of her supporters adhered to the
position of indeterminism and absolute freedom of will. The content of the
accessory theory of complicity is revealed in the thesis that the social danger
of the accomplice’s actions directly depends on the nature of the performer’s
actions, which determines the accessory nature of the complicity™.

On the basis of the accessory theory of complicity in the science of
criminal law, there are two main provisions: 1) the accomplice should be held
liable only for the presence of signs of crime in the actions of the executor
(itimplies that the liability of the accomplice can only take place if the
executor is prosecuted); 2) the accomplice is held liable under the norm of the
criminal law, according to which the executor is prosecuted.

In particular, in the context of the validity of the accessory theory of
complicity, I. Heifetz noted that the principle of division of labor, which is so
conducive to the development of the economy, is very dangerous for society
when used by thieves. Meanwhile, by destroying complicity and incriminating
everyone with their own actions, the theory leads to a decrease in punishment
in these cases™.

In turn, the theory of the autonomous nature of complicity is that each
accomplice performs his or her own composition of the crime, and therefore
the act of each is connected with another but independent crime'. The
proponent of the same theory is A. Zelinskyi, who claimed that each
accomplice was responsible for the acts they committed that contained the
crime. Their responsibility is not derivative, but independent. In this sense,
complicity is not accessory™.

In the context of the issues under study in this section, it is important to
note that scholars point out that the role of the executor in matters of criminal
liability of other accomplices is not exaggerated. As F. Burchak noted, the
accomplices of the accomplished crime will only take place in the actions of
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the accomplices if the perpetrator of the objective side of a particular crime is
executed by the executor. Inthis and only in this sense, as noted by the
scientist, the organizer, instigator and accomplice inherit the fate of the
executor: the presence of a completed crime in the actions of the executor
determines the composition of the completed crime in their actions, which, in
turn, leads to criminal responsibility of the executor for the completed crime
and his accomplices for organizational activity, inciting or aiding and abetting
acrime®’,

In addition to the assessment of the accessory and the theory of self-
responsibility of the accomplices, other theoretical concepts justified in
explaining the legal nature of the complicity are justified in the science of
criminal law. An example of such a concept is justified by D. Bezborodov is
the idea of a joint criminal act, the essence of which is the commonality of
encroachment on the interests protected by law. At the same time, the
communion of action is conditioned by a certain combination of objective and
subjective properties of the organization of actions (inaction) of several
persons involved in committing a crime. Responsibility for committing a
crime must be based on the following principles: first, the principle of
inevitability of responsibility for each participant; secondly, on the principle
of equal grounds of criminal responsibility for joint committing of a crime and
for committing a crime by one person; thirdly, on the principle of independent
responsibility of each participant of the action®®.

At the same time, the scientific literature emphasizes that the theories
analyzed cannot autonomously provide a systematic explanation of the legal
nature of complicity or of various types of accomplices, and therefore cases
where aspects from another are added to one or another theoretical basis. The
same applies to the legal regulation of accomplices “liability in the Criminal
Code of Ukraine, which contains rules that can be considered both based on
the accessory theory of complicity and the theory of the independent nature of
the accomplices” liability.

Thus, in particular, the research which was conducted by O. Kvasha
allowed us to conclude that the rules governing certain aspects of the
accomplices’ responsibilities do not clearly reflect one theory of complicity.
As an example of reflection of the theory of accessory, the scientist cites the
provision according to which the accomplices (organizers, instigators,
accomplices) are responsible for the crime committed by the executor
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(co-executors), and their actions are qualified under the article of the Special
Part of the Criminal Code, which is qualified by the actions, but with a
mandatory reference to the relevant part of Art. 27. Also according to Part 4
of Art. 29 of the Criminal Code, in case of committing the perpetrator of the
crime, the other accomplices are criminally responsible for complicity in the
crime. In turn, provisions based on the opposite theory are the rules of legal
evaluation of the voluntary refusal of the organizer, accomplice, instigator, as
well as rules governing the legal consequences of the excess of the executor
and according to which the accomplices are not criminally responsible for the
act committed by the executor not covered by their intent (Part 5 of Article 29
of the Criminal Code)®.

Given the above, a rather widespread and well-grounded at the present
stage seems to be a mixed position, which involves a combination of the two
approaches analyzed, in other words, their symbiosis. In particular, this
position is based on the claim that both points of view are opposed to each
other in the literature, but these views have the right to coexist. They need not
be contrasted®. The “mixed” theory of responsibility of the accomplices is
substantiated by S.Awvetisian, who states that the corresponding theory is
caused by the fault of each of the accomplices, mixed actions in the process of
planning the crime, as well as a mixed causal link between their actions and
the damage that has occurred®.

Thus, we can conclude that the relevant provisions should also apply in
determining the role and legal nature of complicity in a crime, the grounds of
criminal liability of this type of accomplice. In particular, taking into account
the value of the accessory theory of complicity gives an explanation of the
grounds of criminal responsibility of a person who did not participate in the
performance of the objective side of a certain act, but only facilitated its
commission. Inturn, the theories of self-responsibility of the accomplices
make it impossible to find cases of “excessive” criminalization, which, in our
opinion, would have occurred in the case of complicity in the crime, if it had
not been completed, or in the case of criminalization an accomplice of actions
not covered by his intent.

The significance of complicity theory is to explain what constitutes the
criminal liability of the accomplice, in particular, given the fact that the actions of
other accomplices do not contain the objective side of the composition of a
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particular crime and, therefore, there is no reason to claim the existence of a
“classic” causal link between the actions of other accomplices and the
consequences that have come from the direct actions of the perpetrator of the
crime. V.Nawrockyi emphasizes that aiding, like any complicity in a crime, is an
activity that is causally related to the activity of the perpetrator®.

The raised problem is that the criminal law of Ukraine is based on the
philosophical postulate that a person can be held criminally responsible only
for those negative changes in the objective world that were caused by the
behavior of that person, that is, if there is a causal link between acts and
socially dangerous consequences that have occurred®. That is why, in view of
such a postulate, it can be argued that the grounds of criminal responsibility of
an accomplice who provided the other person with the information necessary
for committing a crime to the time of the stay of a person in a certain room,
differ from the grounds of criminal responsibility of the executor, whose
actions directly led to negative changes the objective world. Therefore, this
postulate requires some clarification in the aspect of responsibility of the
person, who facilitates the commission of a crime, whose actions do not
directly lead to negative changes. Thus, the objective circumstances of
specific socially dangerous acts involving other accomplices (organizer,
instigator or accomplice) require special interpretation from the standpoint of
the objective manifestation of their actions and the criminal result.

In view of the above, it should be noted that with respect to causation in
the science of criminal law there is a position that, for all accomplices, a
socially dangerous consequence resulting from the direct actions of the
performer is causally related only to the act of the performer, whereas the
actions of other accomplices are not by reasons, but only by the conditions of
occurrence of the corresponding consequence®. The national scientist
O. Kostenko  distinguishes two cause-and-effect relationships when
committing a socially dangerous act in complicity: 1) between the act of the
organizer, the instigator, the accomplice and the onset of the state of readiness
to commit a specific crime by the performer (s); 2) between the act of the
executor (s) and the onset of criminal consequences provided for by the
criminal law norm of the Special Part of the Criminal Code®.
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Scientist O. Kvasha states that causality in the structure of complex
complicity has the following features: each accomplice’s actions precede the
onset; each accomplice contributes his or her own actions for the consequence
(role distribution of causation); the activity of the performer depending on the
previous or related activities of other accomplices; a criminal consequence is
created by the joint, united actions of all participants in the crime. The actions
of an individual accomplice, including the performer, cannot be considered in
isolation from the complicity system, since in such a case they lose the
properties of interconnection, interaction, and therefore the community, which
is the essence of complicity as a system as a whole. At the same time, it is not
necessary to over-generalize the participation of each of the accomplices and
deprive them of their own (role) “contribution” to the criminal result. The
actions of an accomplice cannot be “dissolved” in the concept of “common
cause” when the role character of the actions of each of them cannot be
distinguished. This does not meet the principles of criminal law of Ukraine?.

In the context of the above approach, we consider it prudent to draw
attention to the thesis that the actions of an individual accomplice, including
the performer, cannot be considered in isolation from the complicity system,
since they in this case lose the properties of interconnection. The sign of
integrativeness, for example, allows to find a legal explanation of the grounds
of criminal liability of the accomplice in case if the perpetrator of the crime
committed by him has used it.

Structure is defined as the internal base of the system, which is caused by
the existence of stable connections between its parts (elements, subsystems)?’,
and the system is a complete integration of elements, which is based on a
certain structure with a clear hierarchy of causation and interaction®.
Traditionally, an accomplice is considered a lower link in such a structure,
which is conditioned by the construction of Article 27 of the Criminal Code of
Ukraine, and, as will be shown later, is enshrined in foreign criminal law.
While the national scientist V. Nawrockyi is skeptical of this position. The
scientist notes: “It indicates that when committing a crime, in complicity with
the distribution of roles, may combine the performance of several such roles,
in particular, the instigator and organizer, instigator and accomplice”.

In general, it should be noted that this approach to understanding the
essence of causation in crimes committed in complicity, also gives grounds to

% Kpama O. AKTyalnbHi MpOGNeMH PO3BHTKY iHCTHTYTY CHiBydacTi y 3noumHi. [Ipago
Vipainu. 2014. Ne 5. C. 167-177.

2 Kpuminanpae npaBo Ykpaimu. 3arampHa uyacTMHA: migpydsuk/ 3a pex. B. S Tauis,
B. I. Bopucosa, B. I. Tiottorina. Bua. 5-e, mepepo6ur. i nonos. Xapkis : [Ipaso, 2015. 528 ¢

% Bosmiok A.A. Tpauchopmaris criBydacTi: moHATTS Ta (opmu. Bopomvba 3
opaanizo8anolo 3104unHicmio I kopynyieio (meopis i npakmuka). 2014. Ne 1 (32). C. 68-71.

77



conclude that neither the accessory theory nor the theory of the independent
nature of the liability of the accomplices is not capable of purely provide the
grounds of criminal liability accomplices.

From the perception of one or another theory of complicity depends
largely on the approach to solve the question of the termination of the criminal
act by each of the accomplices. In particular, the researcher of the questions of
the law in time M. Bloom’s conclusion is that according to the organizer, the
time of committing the crime is the time of committing by other accomplices
all the actions that led to the desired result, since he organized and managed
the crime. For the instigator, the time of committing the crime is the moment
when he inclined the perpetrator to commit the crime. For the accomplice, the
time of the crime must be determined on the same principle. It follows that the
organizer of the crime must be responsible under the law under which the
perpetrator of the crime is responsible, and the instigator and accomplice —
under the law that acted during the commission of the acts that facilitated the
commission of the crime?. We should agree with the above approach to the
question of the law that should be applied to carry out a legal assessment of
the accomplice’s actions, since in our view the opposite approach would be
contrary to the general principles of criminal law. At the same time, it should
be noted that in such circumstances the rule under which the accomplice is
liable under the relevant part of Article 27 and that Article (part of the Article)
of the Special Part of the Criminal Code, which provides for a crime
committed by the perpetrator, will not be fully implemented®.

Along with the discussion about the time of committing a crime, each of
the accomplices also faces, the problem of finding out where they are
committing the crime, especially in cases where the place of committing a
crime influences the criminal law evaluation of a person’s actions. In this
context, M.Bloom states that: 1) the place of the perpetrator’s act is decisive
and must be recognized as the crime scene for the other accomplices
(instigator, accomplice); 2) the place of actual commission by each of the
accomplices stipulated by the agreement of actions (inaction) is the place of
commission of the crime, regardless of the place where the crime was
committed by the perpetrator; 3) the place of committing the crime of
complicity is for all accomplices the place where the perpetrator committed
the criminal acts, and for each accomplice there is also the place where they

# Kpama O. O. CriBydacTs y 37T0YHHI: CTPYKTYpa Ta BiamoBinamsHicTs. Jlyrancek : PBB
JIAYBC imeni E. O. [dinopenka, 2013. 560 c.
HaykoBo-mpakTiunuit  komenTap KpnminameHOro Kojekcy VYkpainm/ 3a  pen.
M. I. Mensuuka, M. I. XaBpontoka. Bun. 9-te, mepepo6in. i momnos. Kuis : HOpuauuna mymka,
2012.1316 c.

78



were directly perpetrated by acts causally related to the actions of the
perpetrator and contributing to the overall criminal intent™.

Thus, both the issue of the time of the crime and the place of its
perpetration are related to the article of the Special Part of the Criminal Code,
which establishes responsibility for a specific socially dangerous act. At the
same time, the analysis of scientific works shows that the supporters of the
accessory theory of complicity substantiate the position according to which
the crime is described exclusively in the Special part of the Criminal Code,
and therefore its commission cannot be charged to persons (organizer,
instigator, accomplice) whose actions are absent.

However, the opposite position is justified in the science of criminal law.
The composition of a crime is a system of attributes that is necessary and
sufficient to recognize that a person has committed a crime and to prosecute
it. The composition of the crime is an act determined by the criminal law, and
not only the Special but also the General Part of it*.

We agree that it is inadmissible, at the present stage of the
development of criminal law, to apply a simplified approach to the
assessment of complicity only as the act of an executor, in addition to the
actions of other accomplices. In order to ensure proper criminal-law
protection of the order of public relations, such an approach to crimes
committed not only by the perpetrators but also by other accomplices,
should provide for a supplement to the Special Part of the Criminal Code
of Ukraine, which would establish this type of responsibility also for the
organizers, accomplices, instigators. An appropriate way of dealing with
criminal liability has been implemented, for example, in the Kingdom of
Norway, the General Part of the Criminal Code which does not contain the
principles of complicity of the accomplices, instead, certain types of
socially dangerous complicity are enshrined in the articles of the Special
Part of this Code along with the main act perpetrated by the perpetrator.
Obviously, in this context, one or the other approach to the construction of
the law on criminal liability should be evaluated from the standpoint of the
study of historical traditions and scientific views established in a
particular country. Unlike the Norwegian, which is characterized by
considerable casuisticity, the domestic Criminal Code contains mostly
abstract formulations, which are not characterized by excessive detail and
attachment to specific life situations.
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Thus, consideration of the basis of the criminal liability of the accomplice
should be based not only on the assessment of the norms of the Special Part,
but also on their inseparable connection with the norms of the General Part of
the Criminal Code, which determines which of the ways of promoting the
perpetration of socially dangerous acts are recognized as complicity is the
basis for criminal offenses.

Among other things, the fact draws attention that scientists pay
considerable attention to assessing the intent of the accomplices when
determining the essence of complicity. Thus, in the context of the accessory
theory of complicity, it is stated that the dependence of accomplices’ liability
on the responsibility of the performer can only be said in the sense that the
performer realizes the criminal intentions of the accomplices, and if he fails to
realize the criminal intent of the accomplices, to achieve the criminal result,
then the responsibility of other accomplices as well as for the perpetrator,
there is a preparation or attempted crime®,

In turn, in the aspect of the theory of the independent nature of the
responsibility of the accomplices, the scientists state that although the criminal
intent of all accomplices is embodied by the executor, they must all bear their
own responsibility, since the activity of each accomplice has an independent
value®. The doctrine of complicity is based on the provisions of community
of the intent of the accomplices, however, it is false that only the executor
realizes the criminal intentions of the accomplices, since in many cases the
accomplishment of the objective party by this accomplice would be
impossible without fully accomplished roles by other accomplices: developing
a plan, inclining to commit a crime, or making and providing tools for
committing a crime, etc. Also, in this context, we consider it appropriate to
pay attention to the provisions of the English criminal law doctrine that have
established the “common criminal purpose” rule: one person is responsible for
the other’s actions to achieve the common criminal purpose for which they
were united. This rule does not apply to actions that go beyond the scope of a
joint venture. In other words, if the perpetrator deviates to a large extent from
the assault in question and deliberately performs the other, then only he is
criminally responsible for the crime. Another accomplice is responsible for
the crime he actually committed®. Thus, the existence of legislative and
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theoretical provisions regarding the consequences of the excess of the
perpetrator make it possible to state the specific nature of the common intent
to commit the crime, as well as to participate in its implementation or
deviation from it in the commission of the crime.

However, it should be borne in mind that the role of the accomplice is
reduced not only to the joint committing of the crime, which occurs in the
form of assistance, but also in the promise to contribute to the concealment of
the crime. In turn, the promise of contributing to the concealment of a crime
may not have a strong causal link with the consequences of the act of
complicity, and therefore, obviously, such activity has certain peculiarities.
In this form of assistance, at least two options should be distinguished. The
first is the case where the existence of such a promise causes or confirms the
determination to commit the crime by other accomplices, that is, makes it
possible to commit the crime. The second, in turn, envisages an exclusively
auxiliary function whereby a socially dangerous act will be committed
regardless of whether or not a particular person promises to contribute to the
concealment of a crime. In our view, the analysis and resolution of this issue
largely depends on determining the aspects of the role-sharing of the
accomplices’ responsibilities in each case, which should ultimately be
reflected in the specific type and amount of punishment for the crime of
complicity.

A detailed theoretical analysis of the grounds of criminal responsibility of
the accomplices makes it possible to investigate the rules of the law of
Ukraine on criminal liability, which regulate certain aspects of the legal
assessment of the actions of the accomplice from the standpoint of the basis
on which concepts the relevant rules are based. In particular, this applies to
articles that determine the criminal liability of accomplices (Article 29 of the
Criminal Code), criminal liability of organizers and participants of an
organized group or criminal organization (Article 30 of the Criminal Code), as
well as the voluntary refusal of accomplices to commit a crime (Article 30 of
the Criminal Code)™.

Thus, the manifestations of the accessory theory of complicity in the part
of the liability of the accomplice are as follows: the accomplice is liable for
the relevant part of Article 27 and that Article (part of the Article) of the
Special part of this Code, which provides for the crime committed by the
perpetrator (Part 2 of Article 29 of the Criminal Code); in the case of
committing the perpetrator of the crime, the accomplice is criminally
responsible for complicity in the crime (part 4 of Article 29 of the Criminal

* Mempank M. L. Bum criBygacHUKiB 32 HOBUM KpuMiHamsHIM KonekcoM Ykpainn. [Ipago
Vipainu. 2001. Ne 11. C. 69-74.
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Code); the accomplice, in the case of committing a crime within an organized
group or criminal organization, shall be criminally responsible for the crimes
in which he participated in the preparation or commission (part 2 of Article 30
of the Criminal Code).

In turn, the manifestations of the independent nature of the responsibilities
of the accomplices in terms of liability of the accomplice are the following:
the attributes that characterize the identity of an accomplice are to blame only
to him, other circumstances, which make the liability, and provided in the
article of the Special Part of this Code, as indications of an offense affecting
the qualifications of the perpetrator’s actions, are to blame for the accomplice
if he was aware of these circumstances (Part 3 of Article 29 of the Criminal
Code); the accomplice is not criminally liable for the act committed by the
executor, if it was not covered by his (accomplice) intent (part 5 of Article 29
of the Criminal Code); in case of voluntary refusal to commit a crime, the
executor (co-executor) shall not be held criminally liable for the conditions
provided for in Article 17 of this Code. Inthis case, the accomplice is
criminally responsible for preparing for the crime or attempting to commit the
crime, which the perpetrator voluntarily refused to commit (part 1 of
Article 31 of the Criminal Code); not be held criminally liable for voluntary
refusal of an accomplice if he has prevented the commission of a crime or has
informed in due time the relevant authorities of the state of a crime which is
being prepared or committed. The voluntary refusal of the accomplice is also
the failure to provide him with the means or the means of committing the
crime or the elimination of obstacles to the commission of the crime (Part 2 of
Article 31 of the Criminal Code)®’.

Thus, according to the results of the conducted research, it can be
concluded that the legal consequences of complicity in a crime stipulated in
the law on criminal liability are based on a combination of two theories of
complicity: the accessory and independent nature of the accomplices’ liability.
At the same time, the mixed approach maximally contributes to the
proportionality of the means of criminal responsibility and socially dangerous
participation of a person in the negative change of the order of relations
between people established in the state.

CONCLUSIONS

As a result of the historical and legal analysis of the rules on accomplice in
a crime contained in the main monuments of national law, it was established:
1) the legislative definition of complicity was formulated only until the middle

¥ ®pic I1. JI. Kpuvinansae mpaBo Ykpainw. 3araibHa 9acTHHA: MiApydHHK. Bum. 3-Te,
nepepodu. i gonos. Opeca : Denike, 2018. 394 c.
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of the XIX century by the Criminal and Correctional Penalty of 1845;
2) in different periods of formation of criminal law the content of the
objective side of assistance is defined in Art. 12 and 13 of the Criminal and
Correctional Penalty of 1845; 3) the definition of complicity occurred against
the background of delineating complicity from involvement in a crime;
4) the concept of complicity is revealed through the listing of his actions;
5) there is an unjustified refusal of the legislator to indicate the physical
concealment, the previously not promised concealment, as well as criminal
indulgence in the actions of the accomplice.

The legal consequences of complicity a crime envisaged in the Criminal
Code of Ukraine are based on the combination of two theories of complicity:
accessory and the theory of the accomplices’ self-responsibility. In view of
the above, we point out the expediency of changing the domestic approach to
the legislative definition of the term “accomplice” in part 5 of Article 27 of
the Criminal Code of Ukraine.

SUMMARY

The article investigates the theoretical principles of the criminal liability of
the accomplice and their implementation in the norms of the Criminal Code of
Ukraine. According to the results of the study, it is concluded that the legal
consequences of complicity a crime under the criminal responsibility law are
based on a combination of two theories of complicity: accessory and
independent. It is stated that the approach to formulating the definition of
“accomplice”, by using an exhaustive list of appropriate actions, does not
contribute to ensuring the proper criminal legal response to all the variety of
actions of this accomplice in committing a crime. It is substantiated that in
formulating the legislative definition of an accomplice, as a kind of
accomplice, to indicate the specific ways by which socially dangerous
assistance to the commission of a crime is carried out. The norms of the
Criminal Code of Ukraine, which define the principles of liability of the
accomplice from the standpoint of accessory theory and from the standpoint
of independent complicity theory, are distinguished.

It is established that on the basis of the accessory theory of complicity in
the science of criminal law are considered two basic provisions: 1) the
accomplice should be held liable only for the presence of signs of crime in the
actions of the perpetrator; 2) the accomplice is held liable under the norm of
the criminal law under which the executor is prosecuted. It has been found out
that the theory of the self-character of complicity is that each accomplice
performs his or her own crime, and therefore each act is related to another, but
independent crime. The theoretical concept of “The idea of joint criminal act”
is analyzed, which stipulates the joint encroachment on the interests protected
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by law. The “Mixed” theory of the complicity of the accomplices, which is
caused by the fault of each of the accomplices, mixed actions in the process of
planning the crime, as well as a mixed causal link between their actions and
the damage that has occurred is disclosed.

It is proved that the rules governing certain aspects of the accomplices’
responsibilities do not clearly reflect one theory of complicity.
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LEGAL STATUS OF THE CHIEF OF THE NATIONAL POLICE
DEPARTMENT OF UKRAINE

Izbash K. S.

The chief, as a person empowered with authority and who has some
influence over subordinates, is a central figure in any team. A chief is a
profession whose need arises when work becomes collective. He is the
manager who must implement the management strategy, consolidate the
efforts of his subordinates to solve important management tasks, while using
his power. Unlike other categories of management staff, executives are a
group of officials who are delegated rights and responsibilities of authority.

In accordance with the European standards and tasks of a legal democratic
state and in the current conditions of reforming the system of the Ministry of
Internal Affairs of Ukraine, the personnel of the bodies of the National Police,
in particular, the leadership of these bodies, are of great importance. Today,
the effectiveness of law enforcement agencies, including the National Police,
in protecting the rights and freedoms of the individual and the citizen,
combating crime and ensuring law and order in the country, is to develop new
approaches and models for the formation of senior management, with due
consideration for better international experience.

The urgent need and basis for the further development and improvement
of the system of the National Police of our country is the quality and
transparency of selection for senior police positions, professionalism and
mastery of the chiefs of the newest forms of management of bodies and units
of the National Police of Ukraine. The necessity and urgency of solving the
problems of management of the bodies and units of the National Police of
Ukraine impose strict requirements for their managers regarding their
professional and personal qualities. Thus, research into the legal status of
chiefs of bodies and units of the National Police of Ukraine, as well as the
development of proposals for its improvement, are becoming increasingly
relevant.

Problems of managerial activity of chiefs of bodies and divisions of the
National Police of Ukraine have been the subject of research of many
scientists, in particular: Bandurki O.M., Divak M.M., Kisil Z.R.,
Klochko A.M., Kovalyova M.V., Krischenko A.E., Kudri V.0,
Matyukhina N.P., Petkova S.V., Plishkina V.M., Sokurenka V.V,
Shatravy S.0., Yarmisch O.N. At the same time, despite the numerous
conceptual approaches to solving it, the problem of staffing of the National
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Police of Ukraine remains open. Many important issues have not been
resolved at all, including the role and importance of the chief in the activities
of bodies and units of the National Police of Ukraine. However, significant
shifts in the workforce of a number of post-Soviet states have been made
possible by techniques tested in leading countries in the world.

1. Theoretical approaches to definition of the chief, cadre and personnel

The dynamic changes that have taken place in Ukrainian society in recent
years, which is primarily related to the democratization of all areas of state
activity, including law enforcement, require finding new approaches to
reforming and staffing the National Police, including increasing the
requirements for the professional activity of chiefs.

For a full study, first of all, one should refer to the definition of ’chief”. In
the Great Interpretive Dictionary of Modern Ukrainian, the term “chief” is
defined as “the one who controls someone, something, chiefs someone,
something™. In the Legal Encyclopedia, the term “chief” defines “an official
who is vested with administrative authority over his or her collective and who
manages it internally”? 2,

Professor Matiukhina N.P., in the terminology dictionary for personnel
management of law-enforcement bodies of Ukraine, defines the chief of a
person who is empowered to make managerial decisions and organize their
implementation. It divides all chiefs into:

1) linear, who lead relatively separate systems and who not only
coordinate the activities of subordinates and lower-level executives, but also
make decisions regarding the strategy of system development, carry out the
operational management of the entire activity of the system;

2) functional — chiefs of specialized services, departments and other units
of all levels, whose responsibility is to prepare specific recommendations for
line managers to make the latest decisions®.

For a full study of the concept of “chief”, it would be advisable to study
such categories as: “cadre” and “personnel”, the definition of the content of
which will help to characterize in more detail the category, which is outlined
in the subject of our research.

! Besmukwit TTyMauHHii CIIOBHHK CydacHoi yKkpaiHchkoi MoBH / yknan. i roi. pen. B. T. Bycen.
Kuis : BT® “Tlepyn”, 2007. 1736 c.

2 IOpuanuna ennukionenisi / roa. penakon. 0. C. llemuymenko. KuiB: BumaBHuUITBO
“Yxpaincpka enuukionenis” imeni M. I1. Baxkana, 2003. T. 5. 733 c.

® [Opumwunmii cnommk/ 3a pen. B.M. Ba6is, ®.I. Bypuaka, B. M. Koperpkoro,
B. B. LIgetkoBa. Kuis : ['oxn. pen. Ykp. pan. ennuki., 1983. 872 c.

* TepMiHONOTiUHMII CJOBHUK 3 YNpABIiHHA TEPCOHATIOM OpTaHiB BHYTPIlIHIX CTpaB
Vxpainu / Yrnanau H. I1. Martioxina; 3a 3ar. pen. npo¢. O. M. Bannypku. Xapkis : YH-T BHYTp.
cmpas, 2000. 120 c.
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According to Academician Bandurka O.M. terms “cadre” and “personnel”
are identical: “Cadre or personnel — is the main staff of the organization’s
employees who perform various organizational, technological and production-
economic functions”. Concerning the cadre of law-enforcement bodies, the
scientist notes that they correspond to the following basic characteristics: they
are persons who permanently or temporarily perform certain work functions
in law-enforcement bodies (in their departments and institutions); performing
such functions is foreseen by their main profession or specialty”.

In another aspect, the concept of “cadre” is considered by Plishkin V.M.
according to which positions cadres of the Interior — a collection of
individuals who serve as the primary occupation or profession regulatory
official duties in the limits of regular number of organ or department of
internal affairs and for receiving a reward in the form of salaries®.

Exploring the concept of “personnel”, Pashkov O.S. notes that it brings
together both “permanent” and “temporary” workers, representatives of both
“qualified” and “unqualified” labor. He also emphasizes that, unlike
personnel, they are full-time skilled workers who have previous professional
training and have special knowledge, work skills or experience in their chosen
field of activity’.

Describing the above concepts, we came to the conclusion that the concept
of “personnel” in its content is much wider than the term “cadre”; cadre,
according to the views of the majority of scientists, is a permanent staff of the
organization, which occupies the positions envisaged by the staffing schedule,
is responsible for their qualification characteristics to the job requirements and
perform functions that require special professional training; personnel covers
the notion of “cadre”, as well as employees who work in the organization on a
temporary basis, part-time or under a short-term employment contract. At the
same time, the personnel include persons performing unqualified work that
does not require special education or training.

The Disciplinary Statute of the National Police of Ukraine the term “chief”
is also used, which means a police officer who is empowered to organize the
official activities of subordinate police officers and other police officers and to
control their official activities. In this legal act, executives are divided into
direct, to which police officers are subordinate to the service, at least
temporarily and directly. In turn, the nearest direct chief of subordinate is the
subordinate’s chief.

® Bammypka O. M. VIpaByiinns B opraHax BHYTpilIHiX cripaB Ykpairu: migpyqHuK. XapKis :
VuiB. BHyTp. cripaB. 1998. 480 c.

® IDnimxin B. M. Teopist ynpaBTiHHs opraHamH BHYTPIilUHiX CTpaB : TAPYYHWK / 33 Pell.
10.®. Kpasuenka. Kuis : HarionanbHa akageMist BHYTpilHIX cripaB Ykpainu. 1999. 702 c.

" Mamxos O. C. Kagposas monutuka i npaBo. Mocksa : FOpuz. mut., 1989. 288 c.
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However, in the case of joint performance by police officers who are not
subordinate to one another, the senior is considered to be a police officer
designated by a direct supervisor or holding a senior position. If police
officers occupy equal positions, the senior is determined by special rank®.

The successful resolution of tasks assigned by the chief depends, first of
all, on the personal qualities of the chief of the unit. As rightly points out
Kulahin M.1., the chief “will be able to perform his functions successfully
only if he presents a social model for his subordinates with his personal
example and his behavior®. We must also agree with the opinion of Selie H.,
who stlaoted that “the choice of a place of work should start with the choice of a
chief”™.

As a result, it should be pointed out that the choice of the optimal variant
of the managerial decision depends on the manager, the rational organization
of work of the team, focused on the achievement of managerial
goals. Managers are a kind of officials empowered by an administrative
authority over a formally organized collective managed by them, who carry
out internal organizational management of them.

The legal status of the chief of an organ or police department of Ukraine is
enshrined in a number of normative documents: The Law of Ukraine “On the
National Police of Ukraine”, the Disciplinary Statute of the National Police of
Ukraine, the Regulation on the Ministry of Internal Affairs of Ukraine; Order
of the Ministry of Internal Affairs of Ukraine “On approval of the Rules of
Ethical Conduct of Police”.

According to the Law of Ukraine “On the National Police”, the following
managers of the system of the National Police of Ukraine are:

1) Minister of internal affairs;

2) the chief of the National Police of Ukraine;

3) chiefs of territorial bodies and units of the National Police of
Ukraine™.

Direct police leadership is exercised by the designated police chief who is
assigned and dismissed by the Cabinet of Ministers of Ukraine upon the
submission of the Prime Minister of Ukraine in accordance with the proposals

8 Mucnumrtimapamii cratyr Hamiomamsmoi mominii Ykpainu : 3akon Ykpainn Bix 15 Gep.
2018 p. Ne2337-VIIl. URL: https://zakon.rada.gov.ua/laws/show/2337-19 (mara 3BepHeHHS:
10.10.2019).

® Kynarun H. Y. Vipasnenue cieactennsM ammapatom OBJI: aroped. auc. Ha 3100yTTs
HayK. CTyneHs n-pa ropuia. Hayk: 12.00.02. Mocksa : Axkan. MBJI Poccuiickoit ®eneparuu,
1990. 41 c.

 Banaypxa O. M. Teopis i mpakTuka yIpapTiHHs OpraHaMi BHYTPIIHIX cIpaB YKpaiHu :
MmoHorpadis. Xapkis : OcHosa, 2004. 780 c.

! Tpo HauionamsHy monimito : 3akon Ykpaimu Bix 02 mamm. 2015 p. Ne 580-VIII. URL:
https://zakon.rada.gov.ua/laws/show/580-19 (mata 3sepuensst: 10.10.2019).
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of the Minister of Internal Affairs of Ukraine. The police chief has a first
deputy and deputies, who are appointed to the post and dismissed by the
Minister of Internal Affairs of Ukraine upon the submission of the Chief of
Police.

A person may be appointed as the Chief and Deputy Chief of Police who:
1) meets the general conditions of entry into the police service; 2) has higher
legal education; 3) has at least seven years of experience in the field of law;
4) Has at least five years of experience in management positions.

According to Art. 3 of the Disciplinary Statute of the National Police of
Ukraine the chief is responsible for observing subordinate discipline and is
obliged to: 1) create the conditions necessary for the performance of the
police officer’s subordinate duties; 2) respect the honor and dignity of
subordinates, prevent violations of their rights and social guarantees;
3) develop a reasonable initiative and independence in the performance of
duties as a police officer of subordinates; 4) to promote the development of
subordinate level of qualification sufficient for the performance of official
powers; 5) to study the individual and professional qualities of subordinates,
ensuring transparency and objectivity in the assessment of their professional
activity; 6) to ensure a favorable state of the moral and psychological climate
in the team, to take timely actions to prevent the violation of official discipline
of subordinates and the emergence of conflicts between them; 7) to control the
observance of subordinate service discipline, to analyze its status and to report
it objectively to the immediate supervisor, to carry out preventive work to
strengthen the service discipline and to prevent the commission of subordinate
offenses; 8) in case of violation of the subject of service discipline, take
measures to end such violation and apply disciplinary punishment to the
offender or initiate a request for the enforcement of the punishment by the
authorized supervisor.

It should be emphasized that reforming the system of the Ministry of
Internal Affairs of Ukraine, fulfilling the tasks envisaged by the Constitution
and laws of Ukraine on protection of human rights and freedoms, combating
crime, protection of public safety and order place new demands on the
personal and professional qualities of the officers of the leading police force
of the National Police of Ukraine cause the need to increase the value of their
role in the police management system, the level of their managerial
competence.

In this regard, the issue of qualitative and transparent selection of
candidates for admission to the reserve of the leadership of the bodies of the
National Police remains quite important. The main elements of this selection
should be: an objective assessment of their personal and business
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qualities; training of reserve candidates; selection and appointment of the
most suitable employees to the vacancies and analysis of their activities.

In addition, the chief of the police department should be clearly aware that
his or her actions, behavior and activities depend to a large extent on the
mental well-being of the subordinate staff and, therefore, his / her
psychological health. The chief should act as an active subject of preserving
the psychological health of his subordinates, for which he should have
adequate psychological readiness for such activity, be a strong personality
with a deep self-awareness, which manages his own emotional state and
behavior. It is he who must be a balanced personality, able to successfully
solve his personal problems and problems of the unit*?,

In order to maintain the psychological health of the subordinate staff, the
chief should be characterized by such traits as inner calmness, determination,
openness, politeness, lack of fuss, flexibility of mind and consistency of
behavior. At the same time, the chief should not be impulsive, irritable,
irrepressible, aggressive, authoritarian, self-centered and self-interested™.

As Liaskovska O.A. notes, for effective management of people, a modern
chief is obliged to have certain personal qualities that would give him the
moral right to lead the team. These include: knowledge of job and function
responsibilities; ability to choose methods for achievement of goals and
increase of efficiency of functioning of organ; understanding the nature
of management work and management processes; leadership capacity; the
necessary skills in the management process of using modern means of
communication; ability to perform special work in the management process of
the National Police, etc. In the practical activity of the chief, such abilities are
manifested in the ability to manage people and themselves, in the ability to
teach and develop subordinates, the ability to understand people and form
small groups, direct their activities; possess pedagogical techniques and skills,
subtly and imperceptibly for the subordinates to teach them the task, bringing
their professional qualification to the required standards™.

The chief of a body or unit of the National Police of Ukraine must, first of
all, acquire a body of knowledge, skills and abilities that would enable: to

2 Komoreor B.B. YmpaBiiHChKi pillleHHs B aJMiHICTpaTHBHIH JisTBHOCTI OpraHiB
BHYTPIIIHIX CIIpaB: CYTHICTh Ta OpraHi3alliiHO-TIPaBOBI NMHUTAHHS MiATOTOBKM 1 HPUAHATTS :
moHorpadis. Cimpeponons : XHYBC, BIMB “Tagpis”, 2006. 356 c.

3 Bapko B.IL, Ocramosmu B.IL, Bapko B.B. BuMoru 10 KepiBHHMKa SK JO Cy0’eKTa
30epeKeHHs TICUXOJIOTIYHOro 310poB’s mojinelcbkux Hamionanenoi momninii Ykpaiau. [Ipaso i
6esnexa. 2016. Ne 3 (62). C. 113-120.

4 Jlackosepka O. A. Kepisrux B opranax i minposminax Harmionamsoi momiuii Yxpainm sk
oprasizatop ynpasniHHsA. Haykosuil eicnux ny6niunozo ma npueammuozo npasa. 2017. Ne 3.
C. 114-118. URL: http://www.nvppp.in.ua/ vip/2017/3/24.pdf (nara 3Bepuenns: 10.10.2019).
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ensure the functioning of the body or its structural unit in accordance with
current conditions and requirements; to critically evaluate and predict
economic, political, cultural and social events and phenomena; to understand
modern problems of administrative activity and technology of administrative
work; develop and implement new approaches and ideas; think
analytically; be free to current legislation governing professional activity, as
well as the proper filing of official documentation; combine fundamental
knowledge with practice; use a modern methodology for the development,
adoption and justification of management decisions, with mandatory
consideration of universal values.

Thus, it is of utmost importance today that the National Police System of
Ukraine has the most competent professional chiefs, capable of confirming the
newest style of work and modern forms of management of the bodies and
units of the National Police, and not just highly educated people with practical
and life experience.

2. Determination of the legal status and the role of the chief
in the activities of the units of the National police of Ukraine

The Law of Ukraine ”On National Police” defines to a certain extent the
legal status of such police posts as “police chief”, “first deputy and deputy of
police chief”, “chiefs of territorial police bodies”, “deputy chiefs of territorial
police bodies”, “police officers” who are the main categories of National
Police officers.

There are different views among scholars on the category of “legal status”
around which there is ongoing debate. To determine the legal status of a state
body, Professor Komziuk A.T. considers it necessary to find out his place in
the general system of executive power, the level and form of its legal
regulation; to determine the limits of its competence, to determine the sphere
of public relations regulated by this body, to list the objects, subordinate to it,
to find out the range of tasks entrusted to it, the set of rights and
responsibilities and its officials in the performance of the functions assigned
to the body, that is, to determine the extent, possible behavior of the body and
its officials in the performance of their functions (rights), as well as the extent
of their mandatory behavior™.

According to the scientist Muzychuk O.M., determining the location and
characteristics of the activities of any of the entities of legal relations is
possible provided the analysis of their legal status and suggests under the legal

15 Komstok A. T. AIMiHiCTpaTHBHO-IIPABOBi 3aCOOM 31iHICHEHHA MUTHOI CIIPABH : MOHATTA Ta
BUIH. Bicnux Xapxiscvrkoeo nayionanvrhoeo ynieepcumemy enympiwnix cnpag. 2003. Bum. 22.
URL: http://nbuv.gov.ua/UJRN/VKhnuvs_2003_22_41 (mata 3Bepuenns: 10.10.2019).
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status of the entity of administrative and legal relations to understand the
system of signs, which determine its role, place, enshrined in the legal acts.
and appointments in the system of legal relations indicate its difference from
other entities and the order of relations between them™.

The great legal dictionary defines that in Latin the term “status” means the
position, status of something or anyone: “human status”, “person status”,
“citizen status”, “body status”. Therefore, the term “status” applies to
individuals and legal entities; this term is used by various industry sciences to
study the structural elements of the subject of study of particular social
relations'’.

Concerning the definition of legal status, in the opinion of Volynky K.H.,
legal status is a system of interconnected rights and freedoms and
responsibilities, which are enshrined in the law and determine the legal
position of a person in society™.

According to Kravchuka M.V., the legal status of a person is the totality or
system of all subjective legal rights, freedoms and duties, which determine the
citizen’s legal status in a society, which is enshrined in the current legislation
and other forms of law®®.

Therefore, legal status is a complex category, which contains complex
structural elements, the main place among which is the rights and
responsibilities of the subject (authority, competence).

Based on the analysis of the provisions of the Law of Ukraine “On the
National Police”, we believe that the legal status of the chief of units of the
National Police is composed of the following elements: 1) the procedure for
occupying the position of police chief; qualification requirements for the
candidate (chief) for the respective position; 3) principles and guarantees of
police service; 4) the authority and legal responsibility of the police chief;
5) grounds for dismissal from the position of police chief.

The decisive role of the chief of the National Police of Ukraine is that he is
a decision-making authority. Having real power, the chief significantly
influences his subordinates, and in general — the nature and results of the
system. Skillful chief of the body clearly articulates the tasks of the staff,
clearly understands their role in the process of their implementation, he is able

16 Mysnuyk O.M. VYTOouHeHHs CYTHOCTI KaTeropii “mpaBoBWil craTyc” Cy0’eKkTa
aJIMiHICTPAaTHBHO-TIPaBOBUX BIJIHOCHH Ta WOTr0O €lIeMEHTHOro ckiany. @opym npasa. 2008. Ne 1.
C. 316-321.

Y Bomburoii ropunmueckuii cnopaps / B. H. JlososoB u ap.; moa. pea. A. 5. Cyxapesa.
Mocksa : Uudpa-M, 1998. 790 c.

'8 Bosmunka K. T. Teopist nepkaey i npapa : Hasu. moci6. Kuis : MAVII, 2003. 240 c.

19 Kpasuyk M. B. Teopist nepasu Ta mpasa. [Ipo6iemu Teopii aepikaBy Ta Mpaea : Hapu.
moci6. Bun. 3-te, 3min. 1 nonosuene. TepHomninp : Kapr-6manm, 2002, 247 c.
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to find, identify and use the internal incentives of his subordinates and direct
them to independent action, he is able to anticipate possible difficulties,
prevent them from failure and find the best ways in each situation.

The chief of the National Police has a various but complementary
functions. He also serves as an administrator, organizer, specialist, public
figure and educator. In the activities of the chief of the National Police, these
functions are implemented in such a close relationship that it is not always
possible to distinguish how one function goes into another, but they are
relatively independent®.

Bandurka O.M. points out rightly, “The activities of a modern chief are
multifaceted. It combines the activities of defining the basic goals of the
organization, as well as the ways to achieve them, the strategy of development: it
is both influence on subordinates and performance of certain functions, both in
relation to subordinates and the organization as a whole, and to other bodies”.
It follows that the daily activities of a chief can be reduced to performing such
functions as: 1) administrative; 2) especially professional; 3) security;
4) educational; 5) control and supervision; 6) representative, etc®'.

Practice management by the police demonstrates the need for timely and
accurately recognize as the main chief, correct them see his ability to lead the
team’s future prospects.

The provisions of Art. 15 of the Law of Ukraine “On the National Police”
defines the requirements that apply to the chief, the deputy chief of the
territorial police body, namely: 1) meets the general conditions of entry into
the police service; 2) has higher legal education; 3) has a minimum of five
years of experience in the field of law; 4) Has at least one-year experience in
management positions®.

According to Art. 21 of the Law of Ukraine “On the National Police”, a
person may be appointed as the chief and deputy chiefs of the police, who:
1) meets the general conditions for entering the police service; 2) has higher
legal education; 3) has at least seven years of experience in the field of law;
4) has at least five years’ experience in management positions.

The Ministry of Internal Affairs of Ukraine, with the purpose of forming
in the police a sense of responsibility regarding observance of professional
and ethical norms of behavior during the performance of official duties, as

2 NMusax M. M. Illnsaxu BIockoHAMEHHs GOPM YIPaBIiHHS SKICTIO KaApPOBOro 3a6e3MeueHHs
Hamionamenoi mominii B VYkpaiHi. Bicnux Xapxiecekoeo mnayionanvhoeo yuieepcumemy
enympiwnix cnpag. 2012, Ne 1 (56). C. 175-181.

? Banaypka O. M. Teopis i mpakTuka yIpapTiHHsS OpraHaMi BHYTPIUIHIX CIpaB YKpaimu :
MoHorpadis. Xapkis : OcHosa, 2004. 780 c.

2 TIpo Hamiowamsuy momimito: 3axon Ykpaimm Bix 02 mumn. 2015 p. Ne 580-VIIl. URL:
https://zakon.rada.gov.ua/laws/show/580—19 (nara 3Bepuenus: 10.10.2019).
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well as to promote strengthening of authority and trust of citizens to the
National Police, the following orders were adopted, namely: “On approval
Rules of Ethical Conduct of Police Officers” of 09.11.2016, No. 1179 and
“On Approval of Rules of Ethical Conduct of the Employees of the Apparatus
of the Ministry of Internal Affairs of Ukraine, Territorial Authorities,
institutions and enterprises belonging to the Ministry of Internal Affairs” from
04.28.2016 267 p. 326237 number, which are in accordance with art. 37 of the
Law of Ukraine “On Prevention of Corruption”. These prescriptions are a
generalized collection of professional and ethical requirements for police rules
of conduct and are aimed at ensuring police service to the public by ensuring
the protection of human rights and freedoms, combating crime, maintaining
public safety and order on the basis of ethics and human values.

The chiefs of bodies of the National Police must comply with basic
professional and ethical standards in their activities, which define the principles
of ethics, which are: 1) honest service and loyalty to the state; securing state
interests while performing the tasks and functions of the state; promoting the
rights and legitimate interests of citizens and businesses; formation of a positive
image of the state, including by changing the philosophy of business, where
employees of the Ministry of Internal Affairs and the National Police are the
center of security and guarantors of inviolability for law-abiding businessmen in
conducting their business activities; 2) respect for the dignity of others;
politeness and adherence to a high culture of communication; kindness and
prevention of conflicts in relations with citizens; preventing, including out of
work, actions and acts that may damage the work or adversely affect the
reputation of the Interior Ministry and National Police; 3) focus on actions to
protect public interests, prioritize the general good of the public over personal,
private or corporate interests; inadmissibility of using state property for personal
purposes; avoiding conflict between public and private interests; non-disclosure
and non-use of information made known in connection with the fulfillment of
the duties of the Ministry of Internal Affairs and National Police, including after
the termination of its activity (except in cases prescribed by law); Preventing
any benefits and showing affection for individuals and legal entities, political
parties, public and religious organizations; 4) good faith in the implementation
of decisions of the Verkhovna Rada of Ukraine, the President of Ukraine, the
Cabinet of Ministers of Ukraine and state bodies in which the Ministry of
Internal Affairs and National Police employees work, regardless of their own
beliefs and political views; abstaining from any manifestations of public
criticism of the activities of state bodies, their officials; correct attitude to the
chiefs and employees of the state body in the performance of the duties of the
Ministry of Internal Affairs and the National Police of their duties; 5) preventing
the influence of political interests on the actions and decisions of the Ministry of
Internal Affairs and National Police; refusal to publicly display political views
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and sympathies; compliance with the requirements for restrictions on political
activity established by law for certain categories of police officers and the
National Police; avoiding the use of symbolism by political parties in the
performance of duties of the Ministry of Internal Affairs and of the National
Police; ensuring transparency in relations with political actors; 6) openness and
accessibility of information on the activities of the Ministry of Internal Affairs
and National Police, except in cases specified by the Constitution and laws of
Ukraine; 7) conscientious, honest and professional fulfillment of the duties of
the Ministry of Internal Affairs and National Police, identification of initiative
and creative abilities; constant improvement of the level of the professional
competence and improvement of the organization of the activity; avoiding
decision-making and responsibility for their actions and decisions.

The chief of police must meet the following general parameters: 1) knowledge
of the legislation governing the activities of the National Police, knowledge and
experience of working with regard to the specific authority, aspiration to improve
their professional level, the ability to acquire knowledge independently;
2) psychological readiness for leadership, ability to make the most of the
opportunities of subordinates, individual approach to subordinates, ability to
distribute workload; 3) the ability to organize the work, the ability to really assess
the situation, plan, implement the planned and exercise effective control;
4) mastering the skills of analyzing professional problems and tasks and finding
ways to solve them, independent thinking, the ability to clearly, clearly and
convincingly formulate their thoughts and ideas; 5) ability to communicate
effectively with management, colleagues, subordinates and citizens, professional
tact, mastering the basics of conflictology; 6) the ability to effectively and
efficiently manage both in staff and in extreme situations, the ability to take on
additional tasks in the case of urgent need, the willingness to make efforts to
achieve a professional goal; 7) patriotism, self-criticism, honesty, self-esteem,
culture of communication, tact, principle, impartiality, responsibility, desire to
adhere to the norms of professional and professional ethics, etc.

One of the important areas of activity of the chief is the staffing of the
police and the selection of candidates for enlistment in the reserve of the
leadership of the National Police, the objective assessment of their business
and personal qualities, the provision of training of candidates during their stay
in the reserve, analysis of their activities and selection and appointment of the
most suitable employees to the vacant positions?.

2 [po 3atBepmkens [1010%KeHHs PO TOPAAOK GOPMyBAHHS KaIpPOBOTO Pe3epBy Ha KepiBHi
nocagd B MiHicTepcTBI BHYTPINIHIX cHpaB YKpalHH, IOro TepHTOpiaJbHHX OpraHax Ta
migpo3zinax : Haka3 MiHicTepcTBa BHYTpimmHIX cmpaB Bix 17 Bep. 2012 p. Ne 808. URL:
https://zakon.rada.gov.ua/laws/show/z1700-12 (nara 3Bepuenns: 10.10.2019).
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The leading subject of personnel work in the bodies of the National Police
is the Department of Personnel Assurance of the National Police, since it is
the structural unit of the central government body of the National Police,
which directly ensures the implementation of state policy on personnel and
civil service in the staff of the National Police of Ukraine, territorial (inter-
regional) bodies (establishments, institutions) of the National Police.

The main tasks of the Human Resources Department of the National Police in
accordance with the current legislation of Ukraine are: staffing of police services;
organizational, methodological and informational support of the work of police
departments; ensuring the organization of work on the selection, study and
staffing of police bodies with qualified personnel; the organization and
methodological provision of special training for the first time recruited police
officers in order to acquire the knowledge and skills necessary for the
performance of police powers, as well as the training and retraining of police
officers; organization of vocational training and internships, psychological support
systems for police and National Police officers; ensuring that organizational and
staffing activities are carried out by the National Police, optimal allocation and
effective use of the existing staffing of the police to carry out the tasks and
functions assigned to it; organization of work on strengthening of discipline and
legality in activity of police officers, carrying out of service investigations, etc.

In connection with this, the leadership of the National Police of Ukraine is
carrying out a number of organizational measures aimed at optimizing the
structure and improving the quality of its personnel. Considerable work is
reflected in forms of personnel management, among which there are general
forms that are characteristic of all spheres of management, and special ones
that can be found only in the field of research.

General forms include publication of regulations; publication of individual
(legal, administrative) acts; implementation of other legally significant
actions, organizational actions and logistical operations.

Special forms of personnel management include the following:
a) identifying staffing needs (forecasting new jobs, scheduling staffing and
quality staffing, selecting methods for calculating staffing requirements);
b) career guidance with candidates for the service (analysis of sources of
selection of personnel, selection of personnel, establishment of contacts with
external organizations, business evaluation of personnel during selection)?.

In order to effectively manage people, a modern chief must have such
personal qualities that would give him the moral right to lead the team?.

% Kopymns L. B. Pons kepiBuuka y cuctemi ynpasiinms OBC. FOpuduunuii gicnux. 2014, Ne 2.
C. 63-68.

% Bapko B. L TIpodeciitamii BinGip xampip mo HamioHameHOi momimii (mcuxomnoriunmii
acnekT) : MoHorpadis. Kuis : Hika-Llentp, 2002. 296 c.
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For example, the knowledge and ability to perform specialized work in the
field of management of the National Police, which include an understanding
of the nature of management work and management processes; knowledge of
job and function responsibilities, ways to achieve goals and increase the
effectiveness of the body; ability to use modern information technology and
communication tools required in the management process; leadership skills.
In the practical activity of the chief, these abilities are manifested in the ability
to manage people and themselves, in the ability to educate and develop
subordinates, the ability to understand people and form small groups, direct
their activities; to have pedagogical techniques and skills subtly and
unnoticeably for the subordinates to teach them the task, bringing their
professional qualification to the required standards®.

Thus, the chief, influencing the subordinates, must be aimed at prompting
them to certain service behavior that would meet both the requirements of the
unit and his own ideas. Today, it is very important that management staff not
only have highly educated people with life and practical experience, but
competent employees who are able to confirm the modern style of work and
to master the latest forms of management of police bodies and units.

The chief of the National Police must first of all possess a body of
knowledge and skills that would enable: to provide the organ or its structural
unit with the modern economic, political and social conditions and
requirements; to combine knowledge of fundamental issues with practice, to
have a modern methodology of substantiation of managerial decisions taking
into account universal values, interests of the individual, society and the state;
be free to navigate the legislation relating to the field of professional activity;
critically evaluate and predict political, economic, social, cultural events and
phenomena; to think analytically, to understand modern problems of
management, technologies of administrative work, to produce new ideas,
managerial decisions; to have the style of official documents and so on.

An important prerequisite for qualitative selection for managerial positions
is the development and implementation of personnel management models of
management activities of management personnel.

The model includes four components: 1) theoretical and methodological:
knowledge of management theory and methodology; 2) practical: professional
knowledge, interests and requests; setting and solving target settings;
formation and improvement of intellectual, practical skills; creative
orientation; self-regulation, self-improvement, self-education; 3) organiza-
tional: knowledge of methods and techniques of management; HR; application
of the latest methods and technologies; software and information and

% bapko B. I Ilpodeciiinmit Bindip kaapiB mo HamioHameHoi momimii (mcuxosoriqHuit
acnekT) : MoHorpadis. Kuis : Hika-Llentp, 2002. 296 c.
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communication support; innovative, experimental and scientific activity;
4) psychological: individual professional abilities; work and special
experience; business, moral, ideological qualities; ideals; cultural norms.

The structure of the model has three main elements: the area of
competence that underlies the managerial competence; the scope of the
qualities that are necessary for the chief in each area, and the key
characteristics of the chief’s activities and behavior according to the
qualification requirements. Using the model of managerial competence
provides a methodological basis for identifying potential chiefs, developing
training programs, drawing up plans for the professional development of
executives, appointing the most suitable employees for a specific position.
Also, a significant layer of competence of the chief of the National Police
should be the authority on the organization of service in the National Police,
since they allow to apply at the level with the methods of direct influence
(orders, orders, etc.), and measures to encourage and encourage the National
Police to properly perform their duties.

It is also necessary to mention the application of an administrative contract
aimed at the effective resolution of managerial tasks to support discipline in
the exercise of authority by the chief of the National Police, guarantee
national and public order. Chiefs who regulate managerial relations through
an administrative contract have to ensure that this goal is achieved, while
maximizing their power over third parties while acting within their
competence, fulfilling the tasks assigned to them. Accordingly, in the sole
decision-making process, the chief of the body has the right to sign the
contract, if it is expressly provided for by law or within its competence.
In addition to the chief, the contract may be signed by an official who has
been granted the right to sign by a special document (order, power of attorney,
order, etc.)?.

The systematic reform of law enforcement agencies in Ukraine in the
direction of improving personnel work should be aimed at solving the
following priority tasks: organization of work with personnel based on the
use of the achievements of science, best domestic and foreign experience;
implementation of measures for introducing contract and competitive
recruitment of personnel to the National Police, improving the
qualification requirements for candidates and employees, improving the
efficiency of the system of professional and psychological training of
staff; improvement of the normative base of personnel work, creation of

7 Tumummue T. M. Okpemi acmeKTH BMKOPHMCTAHHS aJMiHICTPaTHBHOTO JOTOBOpY B
peryIroBaHHI BITHOCHH JepXKaBHOIO YIpaBIiHHA. Haykoeguil sichukx JIbeiecvbkoeo Oepoicaghoo
ynieepcumemy enympiwnix cnpag. 2016. Ne 1. C. 217-225.

99



an optimal system of scientific and methodological and informational
support of work with personnel; improving the management of personnel
processes on the basis of a modern system of scientific-analytical and
information support; training of qualified and competent personnel for
police units; realization of social rights and guarantees of employees;
adjusting the number of employees in accordance with regulatory loads;
creation of an effective mechanism of mutual responsibility of educational
institutions and practical units for the quality of selection of candidates for
training; scientific determination of the needs of the police in specialists
of different specialties and specializations with standardization of state
standards for their preparation.

Thus, police officers are referred to officials who, on a regular basis and
within their powers, manage the bodies and units of the National Police, have
a specific mission and a dedicated subordinate team, in which they carry out
their management functions; are responsible to society for their activities; in
the relations with the population are professional workers, direct
representatives of the state power and holders of state-power powers.

To summarize, we would like to point out that we have offered the
suggestions on the main areas of work of the chief of units of the National
Police; requirements for their professional, organizational, managerial and
moral-psychological qualities; the formation of a staff reserve, etc., if used,
will help to improve the effectiveness of the management of units of the
National Police as a whole.

CONCLUSIONS

We refer to police chiefs as officials who, on a regular basis and within
their powers, manage the bodies and units of the National Police, have a
specific mission and a dedicated subordinate team in which they carry out
their managerial functions; are responsible to society for their activities; in the
relations with the population are professional workers, direct representatives
of the state power and holders of state-power powers.

The National Police System of Ukraine should have competent
professional chiefs, capable of confirming the latest style of work and modern
forms of management of bodies and units of the National Police, and not just
highly educated people with practical and life experience.

Thus, suggestions we have offered above on the main areas of work of the
chief of units of the National Police; requirements for their professional,
organizational-managerial and moral-psychological qualities; the formation of
a staff reserve, etc., if used, will help to improve the effectiveness of the
management of units of the National Police as a whole.
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SUMMARY

The article is devoted to the study of the legal status of the chief of units of
the National Police of Ukraine. Theoretical approaches to the definition and
correlation of the terms “chief”, “personnel” and “staff” are investigated. The
concept of “legal status” is defined and the elements of “legal status” of the
chief of units of the National Police of Ukraine are characterized.
Requirements submitted to the chief of a territorial police body are analyzed.
It is justified what criteria are put forward to the chief of the National Police.
The main tasks of the Human Resources Department of the National Police in
accordance with the current legislation of Ukraine have been clarified.
General and special forms of personnel management in the bodies of the
National Police of Ukraine are revealed.
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VOLUNTARY INSTRUMENTS IN THE SPHERE
OF PRODUCTION IN EUROPEAN UNION LAW
AND THEIR IMPORTANCE TO UKRAINE

Kachuriner V. L.

INTRODUCTION

Environmental protection is one of the priority areas of the European
Union’s activities, which defines the EU’s competence in the field of
environmental protection and causes the adoption of a large number of pan-
European regulations. However, despite the considerable regulatory
framework, there is insufficient attention in the EU legal system to legal
regulation in the field of production and systematization of legal instruments
of such regulation. The development of European environmental law is
characterized by the search for optimal approaches to solving complex
problems of natural resource management.

In the Association Agreement between Ukraine and the European Union,
Avrticle 360-366 of Section V, Economic and Sectoral Cooperation, is devoted
to the environment itself. The Parties to the Agreement cooperate on
environmental issues and thus contribute to the achievement of the goals of
sustainable development and the “green economy”. An analysis of European
Union environmental legislation is essential to further improve and improve
the effectiveness of Ukraine’s environmental legislation. The priority of
Ukraine’s cooperation with the European Union will also be of practical
importance — achieving the goal of improving the level of production
productivity, expanding its economic growth base and competitiveness.

1. Environmental agreements and environmental impact assessment
as voluntary instruments in the sphere of production

Developing a comprehensive production policy is a top priority for the
European Union, given that positive EU action is aimed at identifying existing
specific pollutants and protecting human health and improving the
environment. As O. Dubovik rightly pointed out, there are currently several
“approaches” and, accordingly, areas of legal regulation at EU level regarding
the impact of production on the environment. These include: a) chemicals
(most often this approach is manifested in the limitation of hazardous
substances), b) hazardous waste management, hazardous substances and
product “circulation”, d) Commission recommendations on products used for
energy production, e) the introduction of eco-labels, e) agreements in the field
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of ecology, g) integrated production and product management policies,
c) resource management strategy, and) standardization'. In addition,
O. Dubovik notes that the legal instruments of regulation in the sphere of
production include: certification, setting standards and standards,
environmental expertise’. But T. Rednikova offers several other legal
instruments in the field of production: ecodesign, creation of ecological
markets for dissemination of information by means of eco-labeling and
product declarations, as well as sustainable consumption (in other words,
making it environmentally friendly)®.

From the point of view of O. Trush, M. Andriyenko and G. Lomovsky, the
European Union has introduced a range of environmental instruments: LIFE;
environmental agreements; environmental duties and taxes; support programs
for non-governmental organizations active in the field of environmental
protection; Integrated product policy; The European Environment Agency;
Eco-labeling of products; EU Eco-Management and Environmental Audit
Scheme (EMAS); Environmental Impact Assessment (EIA) for certain public
and private projects; assessment of the environmental impact of the
implementation of plans and programs; environmental checks; European
inventory of pollutants and transfers of pollutants®.

Considering the opinions of scientists, we propose to include the following
voluntary instruments in the field of production in the law of the European
Union:

1) environmental agreements: improving the environmental aspects of
enterprise operations and implementing sustainable production methods
through the promotion of voluntary measures and environmental agreements;

2) EU environmental management and environmental audit (EMAS)
system: EMAS aims at ensuring continuous improvement of the
environmental performance of European organizations, as well as providing
relevant information to the public and stakeholders;

3) eco-labeling, which is focused on minimizing the negative
environmental impacts of the main production or resource extraction,
production of the products that are reflected in the standard. The marking
process is usually called certification;

! Jly6osux O.JI. Dxonormueckoe mpaBo EC : dopMupoBaHWe, pa3BHTHE, NOCTHKEHHS H
akTyalbHbIe 3aauu. [Ipaso u nonumuxa. 2004. Ne 12. C. 63.

2 [ly6osuk O. JI. Mexayuapoauoe mpaso. M., 2003. C. 497.

® Peukosa T. B. CoBpeMeHHbIE TSHICHIMH PA3BUTHSA SKOJIOTHUECKOH TONHTHKH B 0671aCTH
npou3BoicTBa mpoxyknun B EBponeiickom Cotose. [Toaumuxa u o6wecmeso. 2006. Ne 6. C. 103.

4 Tpym O. O., Auapienxo M. B., Jlomoscskux I'. A. DopMyBaHHS Ta peamizallisi CIiTbHOL
eKoJIoriynoi monitukn €Bponeiickkoro Coro3y B yMOBaX CyYaCHHX IHTETPAIifHUX HPOLECIB.
Hepacasne  ynpaeninns. 2014. Nel. URL: http://www.kbuapa.kharkov.ua/e-book/db/2014-
1/doc/4/05.pdf
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4) Impact assessment can broadly be defined as assessing (predicting) the
effects of current or anticipated action and assessing the environmental impact
of plans and programs.

Let us analyze each of these tools. EU environmental policy instruments in
the field of production should include instruments of a voluntary nature, such
as voluntary agreements and “self-commitments”, which have made many
strides in the field in the last decade. It is possible that voluntary agreements
have the chance to make manufacturers fully responsible, since targets are set
directly on the basis of industry proposals. T. Rednikova in this regard noted
that it can serve as a further motivation for the industry and mobilize its
resources if the compliance of the industrial enterprise with its own
requirements means trust in it°. Through voluntary agreements, changes in the
production process can be implemented that will enhance environmental
responsibility. As an example, Denmark has taken a significant step in this
direction. In December 1996, the Danish Environmental Protection Agency
formulated an Intensified, Product-Oriented, Environmental Initiative, which
set out the following objectives: environmental (reducing the overall
environmental impact of production, circulation and disposal); business
objectives (increasing competition for the Danish business community by
establishing the basis for the development, production and marketing of
products with improved environmental performance); goals of organization of
the process (involvement of all stakeholders in the implementation of
environmental and commercial goals)®. As a result of such an initiative, as
pointed out by T. Rednikova’, the negative impact of the production process
on the environment was reduced.

It should be noted that environmental problems are not limited to the
problem of polluting emissions from manufacturing plants, but are
increasingly global. That is, the focus is not so much on the production
process but on the environmental impact of the entire product life cycle.

Thus, if the Commission completes the analysis of the proposed
environmental agreement, it may inform the European Parliament and the
Council of its assessment and give its opinion on the recognition and approval
of the agreement. After considering the comments received, in particular from
the European Parliament and the Council, the Commission may decide to

5 Pennukosa T. B. CoBpeMeHHbIE TEHACHINY Pa3BUTHUSI SKOJIOTHYECKOH MOJIUTHUKU B 001aCTH
MpOU3BOCTBA NpoayKimu B EBpomneiickom Corose. [loaumuka u obugecmso. 2006. Ne 6. C. 107.

® Intensified Product Oriented Environmental Initiative. Copenhagen: Environmental
Protection Agency, Ministry of Environment, 1996. P. 13-14.

" Pennmkosa T. B. dopMupoOBaHHE M pEeATH3aIMsl HHTSIPUPOBAHHON MOJUTHKH B 00JIaCTH
npou3BojacTBa npoxykuun B EC Ha HaumoHamsHOM ypoBHe Ha npumepe [lanwn. [lpaso u
noaumuxa. 2009. Ne 12. C. 2467.
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recognize the environmental agreement. Information on such an
environmental agreement is available, for example, on the commission’s
website, in order to give the general public an opportunity to be aware of the
proposed Agreement and to comment®. Any recommendations for
environmental agreements should be published in an official journal.

It is necessary to stimulate the preparation of voluntary environmental
agreements at the Union level in various sectors of environmental legislation,
but first of all, taking into account the scope of production, since today the
reduction of production cannot be avoided, as, as D. Meadows correctly
stated®, mankind cannot abandon the traditional approach and is steadily
increasing its industrial production by consuming natural resources. As this
tool may not necessarily be the most appropriate in all circumstances, it is
useful to identify a limited number of environmental policy areas where
environmental agreements may provide additional benefits.

In the industry of EU Member States, “voluntary initiatives” are emerging
to strengthen the environmental orientation of businesses and organizations.
Yes, a number of companies have developed environmental and sustainable
development policy principles. The Union of Entrepreneurs of the European
Union have developed codes of conduct and recommendations for their
members that contain environmental policy principles. The experience of
developing such codes of conduct for industrialists and entrepreneurs is useful
for our country as it is important for compliance with legal environmental
requirements and organization of environmental activities of industrial
enterprises in Ukraine.

The European Commission, while emphasizing the benefits of continuing
to use “environmental agreements” capable of providing an effective and cost-
effective solution to the problems, has developed key criteria to be followed
when concluding them. V. Kruglov states that environmental agreements have
significant potential at the local level, because they allow to take into account
the specifics of industrial production and on this basis to solve environmental
problems of enterprises and territories related to, for example, water quality or
restoration works after object closure™.

Regarding the environmental impact assessment (Impact assessment) in a
broad sense, P. Modak defines it as an assessment (prediction) of the effects

& Communication from the Commission to the European Parliament, the Council, the
Economic and Social Committee and the Committee of the Regions — Environmental Agreements
at Community Level — Within the Framework of the Action Plan on the Simplification and
Improvement of the Regulatory Environment / COM (2002) 412 final. P. 10.

® Momutonorus : xpecromarus / Coct. M. A. Bacumux, M. C. Bepmmnum. M. : Taprapukn,
2000. C. 786.

1 Kpyrmoe B.B. 3axoHomarensctso Espomeiickoro CoobiiectBa B cdepe OXpaHbl
OKPY’KAIOIIEeH CPe/Ibl B IPOMBIIICHHOCTH. DKo102utieckoe npaso. 2005. Ne 2. C. 46.
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of current or anticipated action'!. Regarding the environmental impact of the
implementation of plans and programs, it is undertaken to facilitate the
integration of environmental aspects in the development stages of such plans
and programs. The most significant types of assessments considered are: the
Environmental Impact Assessment (EIA), the Strategic Environmental
Assessment (SEA) and the Sustainability Impact Assessment (SIA).

Environmental Impact Assessment aims to identify and predict the
expected environmental, health and well-being impact of people from
economic and other activities. The EIA methodology has gained recognition
in almost all developed countries. Adopted 25 years ago, Directive 85/337
of the EIA was to make use of the experience gained, to amend the laws and
policies of the European Union and the case law of the European Court of
Justice. According to her, as stated by V. Shevchuk, it is obligatory for the
EU member states to conduct an EIA before issuing a permit for the
implementation of all major projects that could have a negative impact on
the environment'?. The Directive was aimed at protecting the environment
and quality of life by ensuring the approximation of national legislation to
EU legislation, taking into account the environmental impact assessment of
public and private projects. It is a key tool for integrating environmental
issues across a wide range of projects and aiming to make them
environmentally sustainable. The Directive harmonizes the EIA principles
by introducing minimum requirements, in particular as to the type of objects
to be evaluated, the main responsibilities of the developers, the content of
the assessment and the involvement of the competent authorities
and the public®.

On 26 October 2012, the Commission adopted a proposal for a new
directive. This proposal seeks to simplify administrative barriers, which are
largely unnecessary and to facilitate the assessment of potential impacts
without weakening existing environmental safeguards. The quality of the
decision-making process will be enhanced, the current level of environmental
protection will be improved, and businesses should enjoy a more harmonized
regulatory framework. Changes are also expected in areas such as resource

1 Modak P., Biswas A. K. Introduction to EIA, What is EIA in : Conducting Environmental
Impact Assessment for Developing Countries. Tokyo-New York-Paris: United Nations
University Press, 1999. P. 12-14.

2 Illepuyk B.S. Exonoriume ynpasmimus: minpywsmk. K.: Jlu6ims, 2004. URL:
http://pidruchniki.com/14860110/ekologiya/otsinka_vplivu_navkolishnye_seredovische.

2 Report from the Commission to the Council, the European Parliament, the European
Economic and Social Committee and the Committee of the Regions on the application and
effectiveness of the EIA Directive (Directive 85/337/EEC, as amended by Directives 97/11/EC
and 2003/35/EC) / COM (2009) 378 final. URL: http://eur-lex.europa.eu/procedure/EN/198470.
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efficiency, climate change, biodiversity and emergency prevention will now
be reflected in the assessment process. Inthe process of further refining the
environmental impact assessment, a new Directive (2014/52/EC)* was
adopted, which entered into force on 15 May 2014. First, it lowers
administrative burden. Secondly, it increases the level of environmental
protection, with the aim of making business decisions at public and private
enterprises, which are the most predictable and sustainable in the long run.
More attention is being paid to areas such as resource efficiency, climate
change and disaster prevention. The main changes are as follows; States now
have a mandate to simplify the various environmental assessment procedures;
decisions must be duly motivated, taking into account updated selection
criteria; EIA reports should be made clearer to the public, especially with
regard to assessing the current state of the environment and making alternative
proposals on issues raised; the quality and content of the reports will be
improved; the competent authorities must also prove their objectivity in order
to avoid conflicts of interest.

Directive 2001/42 / EC applies to a wide range of national plans and
programs (e.g. land use, transport, energy, waste, agriculture, etc.) but is
not relevant to policy™. Strategic Environmental Assessment (SEA) is
mandatory for plans/programs that: prepare for agriculture, forestry,
fisheries, energy, industry, transport, waste/water management,
telecommunications, tourism, urban and rural planning or land use and,
which set the basis for future development with the consent of the projects
listed in the EIA Directive. The SEA procedures are limited to the
preparation of an environmental report that identifies the likely significant
environmental impact and possible alternatives to the proposed plan or
program. The public and environmental authorities receive information
and advice on the draft plan or program and prepare environmental
reports. In the case of plans and programs which may have a significant
environmental impact in another Member State, the Member State in
whose territory the plan or program is being developed should consult
with other Member States. The purpose of this tool is to monitor
significant environmental impacts of the implementation of
plans/programs in order to identify unintended negative impacts and take
appropriate remedial action.

' Directive 2014/52/EU of the European Parliament and of the Council of 16 April 2014
amending Directive 2011/92/EU on the assessment of the effects of certain public and private
projects on the environment Text with EEA relevance. Official Journal. 2014. L 124. P. 1-18.

15 Directive 2001/42/EC of the European Parliament and of the Council of 27 June 2001 on
the assessment of the effects of certain plans and programmes on the environment. Official
Journal. 2001. L 197. P. 32.
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2. The legal basis for EMAS and eco-labeling in the sphere of production

In 1993, the EU introduced a system of voluntary participation of
industrial enterprises in environmental audit, which in 2001 became open
to other organizational forms - administrations, consumer care
institutions, etc.’®. Directive 2001/42/EC on the assessment of the effects
of individual plans and programs on the environment'’ was adopted in
order to harmonize a number of general provisions on the environmental
impact assessment of development plans and programs developed in the
field of agriculture, fisheries, forestry, energy, transport, water
management, telecommunications, tourism, pollution control, urban and
rural planning. Particular attention is paid to Directive 2001/42/EC in
evaluating programs and plans capable of transboundary environmental
impacts within the EU. The decision to carry out their assessment shall be
taken on the basis of consultations between Member States. However, the
system of environmental management, while emphasizing O. Bilyk, did
not meet modern requirements, so it needed a qualitative restructuring of
economic instruments of environmental regulation, the development of an
effective economic mechanism of environmental protection activities, one
of the main elements of which is an effective system of environmental
management of industrial enterprises®.

Sponsor voluntary commitments are still rare in the environmental field.
Most often, they offer financial assistance to avoid legal obligations.
L. Kremer and G. Winter state that the exceptions are the obligations of the
automobile industry, which reduce CO2 emissions in new cars, and the
provisions on the use of detergents have become of some importance. Quite
often, the degree of integration of organizations in Europe is insufficient to
achieve a balanced, large-scale, substantial material commitment.

The legal basis for the functioning of the environmental management and
audit system within the European Union is Regulation 761/2001, which
establishes the conditions for the registration of objects by the organization,
the requirements for environmental policies, programs and systems, the
criteria for environmental audit and environmental audit procedures, as well

6 Kpemep JI, Bumtep I'. Dxonormueckoe TpaBo M MoiuTHKA EBpomeiickoro Corosa :
3aKOHO/IATENbHBIC OCHOBBI, peanu3anus, cyaeOHas mpaktuka. [lonumuxa u obwecmeo. 2006.
Ne 6. C. 55.

' Directive 2001/42/EC of the European Parliament and of the Council of 27 June 2001 on
the assessment of the effects of certain plans and programmes on the environment. Official
Journal. 2001. L 197. P. 30.

8 Bimnk O. C. ExoNoriunmii MeHE/KMEHT Ha MIPOMHCIIOBHX MiANPHEMCTBAX YKpaiHU: 3MicT
Ta CYTHICTh HOHATTS. DKon02uueckull menedsicmenm. 2012, Ne 12. C. 49.
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as introduces requirements for environmental auditors and eco-auditors®.
It has been adopted to assist businesses and organizations and aims to improve
corporate governance, creating common technical standards for environmental
policies for businesses operating in the European Union. At the same time,
Regulation 761/2001 contributes to strengthening the compliance of
companies with environmental requirements by Member States and the EU.

In 2009, the Council of Europe and the European Parliament adopted at
first reading the decision to reform two key EU instruments in the area of
sustainable consumption and production management — Ecolabel and the
Environmental Management and Audit System (EMAS). Both schemes will
continue to be voluntary.

Due to the multilingualism in the EU, it is necessary to develop symbols
that inform the user without additional linguistic information about positive or
negative qualities. No political system has so far been able to develop such a
system of symbols. Eco-labeling is a voluntary program designed to motivate
producers of goods and services. The goal is to promote products with
reduced environmental impact (compared to other products in the same
group), to make consumers more loyal to nature and European consumers, and
to make them more recognizable as environmentally friendly products®. This
program is the result of various national initiatives such as “Der blaue Engel”
(Germany), “Milicukeur” (Netherlands) or “White Swann” (Scandinavian
countries)®’; in 1990 Denmark joined the EU Ecolabel, in 1992 — the
introduction of the European Flower label in Denmark?®®, in 1997 — Denmark
joined the Scandinavian Liberty labeling system®.

Industrial products are increasingly the result of processes involving
several large and small companies at the same time. Today, consumers need
quality, innovative products that are environmentally friendly and of a higher
quality. Inthis context, the isolationist competitive strategy is losing its

™ Directive 2000/60/EC of the European Parliament and of the Council of 23 October 2000
establishing a framework for Community action in the field of water policy. Official Journal.
2000. L 327. P. 10.

% Eyropean Commission, 2006b. European Commission, Environment, Eco-label. URL:
http://ec.europa.eu/environment/ecolabel/index_en.htm.

2 Memsank JI.T., JlertsapsoBa L B. €Bporeficbkuil JTOCBiT BHKOPHCTAHHS EKOHOMIKO-
MPABOBHX IHCTPYMEHTIB 3a0€3MeUeHHs CTAaJOro PO3BUTKY. Mexanizm pezyniosanis eKoHOMIKU.
Cymu. 2012. Ne 1. C. 20.

% Eritja Mar Campins. European Community Eco-Labeling Scheme / Ed. by Prof. Richard.
Macrory. Reflections on 30 Years of EU Environmental Law. Groningen: Europa Law
Publishing, 2006. P. 109-128.

# Penmnkosa T. B. DopMHpOBAHKE M PeaNU3aIlHs WHTErPHPOBAHHON MOTUTHKH B 06J1aCTH
npousBojacTBa nponykiuu B EC Ha HanmoHanbHOM ypoBHe Ha mnpumepe [anuu. Ilpaso u
nonumuxa. 2009. Ne 12. C. 2466.
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relevance. Companies and organizations are forced to work together to be able
to maneuver revenues from different sources, diversify and create quality
products and services. Systematic quality management is one of the important
innovations of the 21st century. Quality is a concept because it combines
accurate approaches, pricing aspects, meeting needs and informing
consumers.

An innovative strategy to ensure the harmonization of society and the
environment envisages the improvement of standardization and certification
systems, their harmonization with the requirements of European legislation
and regulations. According to L. Melnik, the production of environmental
goods and services is a highly profitable area of economic activity, forming
production that is much more gentle to the environment. Indicators of
ecological excellence of products for the future should take into account
packaging, which can characterize eco-degradation in the previous stages of
packaging production®, where the author does not specify the meaning and
function of eco-labeling.

P. Skripchuk concludes that greening the economy with the help of
existing economic instruments of environmental policy on the information
system of the economic sphere does not include labeling of goods, including
environmental as informing the population about possible environmental
damage and insufficient use of certification of quality management systems
by (ISO 9000), Environmental Management Systems (ISO 14000), Life
Safety (OHSAS 18001), Risk Analysis and Critical Control Point,
Environmental Audit Procedures in (ISO 19011), environmental certification
and many products especially food groups®.

The overall purpose of eco-labeling is to convey to consumers the
information on the environmental impact of products and, on the contrary, the
environment on products throughout their life cycle. One of the benefits of
eco-labeled products is that they are thus identified, collected and recycled.
The environmental benefits of an eco-friendly economy in many countries are
well-researched and best proven in Germany (activities of associations,
recyclers and recyclers, life cycle analysis of packaging or packaging,
responsibility for collection of packaging in the middle of an association,
etc.). packaging and packaging actually rotate into one corporation
(for example, in Germany, DSD — an association of collection, processing and
packaging companies that have the green marking of the “Green Dot”. Other

% Mensuuk JI. T. Exonoriuma exomowmika : Ilinpyunuk. Cymu : YVHIBepCHTETChKa KHHra,
2002. C. 140.

% Ckpumayk I1. M. Exornoriuse MapKyBaHHs: {HHOBAIi#iHi Ta oOprami3amiiiHi acrexTH.
Mexanizm pecymoganns exonomiku. Ne 1. 2007. C. 104-105.
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sources indicate high levels of management and environmental benefits to EU
countries of using secondary packaging materials®.

An interesting report by Professor Mar Cainpins from the University of
Barcelona on eco-labeling issues. This topic is especially important for the
protection of consumer rights and is of interest in the field of Ukrainian-
European export-import operations. It has been noted that eco-labeling is
becoming more and more important, and this is reflected in various EU
programs, for example, Euro-Flower, approved by EU Decree 1980/2000%.
This program is one of the most extensive schemes in the field of legal
regulation. However, there are many different kinds of endeavors that
characterize different systems from different sides in different spheres,
including deviations from common approaches. A key change for the EU is to
address the problem of determining the place for the EU member state and
thereby mediating the EU eco-labeling system and avoiding that systems that
deviate from the single rule may cause barriers to the EU’s internal market to
increase, as well as in North-South relations. In conclusion, prof. M. Campins
concluded that for successful influence on the market it is necessary to
involve the society in this problem, consistency with the international
character and influence of trade on developing countries?®.

The voluntary nature of the Ecolabel scheme means that it does not create a
barrier to market and trade, but rather gives manufacturers a competitive
advantage. The Ecolabel criteria are not based on one factor, use different studies,
analyze the impact of products or services on the environment throughout its life
cycle, from raw material production to production, distribution and disposal.
In other words, the Ecolabel European Union logo helps manufacturers and
suppliers of goods and services to be recognized for high standards.

Ecolabel is part of a broader Action Plan on Sustainable Consumption and
Production and Sustainable Industrial Policy, adopted by the Commission in
2008, which contains a humber of key recommendations for the development
and implementation of a pan-European criterion for environmentally
responsible public procurement. The process of developing such a criterion at
the pan-European level should take into account all existing developments in
establishing an environmental criterion within the framework of sustainable
production and consumption, based on the life cycle of the product or service.
Examples of potential sources of such a criterion are: Energy Star energy
efficiency requirements for office equipment, environmental performance

% \Web-site Consumers Internationals. URL: www.consumersinter national.org/word

" Regulation (EC) Ne 1980/2000 of the European Parliament and of the Council of 17 July
2000 on a revised Community eco-label award scheme. Official Journal. 2000. L 237. P. 1-12.

% Jy6osux O. JI. Dxonormueckoe mpao EC : (opMEpOBaHHe, Pa3BHTHE, JOCTIKEHHS H
akTyanbHble 3a1a4un. [Ipaso u norumuxa. 2004. Ne 12. C. 62.
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criteria that will be developed in the course of implementing measures under,
for example, the provisions of the Directive on the promotion of
environmentally friendly and energy efficient vehicles®.

The basic principles of eco-certification are: control of the production
process, not the final product; field-to-counter control, ie all stages from
creation to sale to the final consumer (production, processing, sale, including
importers and exporters); independence and impartiality of the certification
body. Enterprises, ie manufacturers, processors, sellers, importers and
exporters wishing to label their products as “environmentally friendly”,
“organic”, “eco”, “bio”, etc., must undergo annual inspection and
certification. The revised Ecolabel scheme simplifies the requirements for
participants and focuses more on products and services that have the most
significant environmental impact. During the revision of the Ecolabel
provisions, the amount of the mandatory contributions was also reduced. At
the end of 2009, almost 20,000 goods and services manufactured and provided
in the EU were awarded the Ecolabel logo®. T. Rednikova cites such an
example when, in the late 1980s, Denmark’s environmental policy shifted to
creating environmentally friendly “clean” production technologies. The focus
was on conducting experiments to identify environmental problems in various
industries and to develop demonstration projects for technical solutions to
these problems within individual industrial enterprises. The disadvantage of
such a program was to focus on the production process instead of exploring
the entire product life cycle. Subsequently, the country paid attention to
environmental management and cooperation projects between different
enterprises and municipal authorities in the field of environmental protection
— introduced environmental labeling of products, i.e. production and turnover
issues are introduced into the common understanding of clean technologies.
The introduction of clean production processes at industrial plants leads to a
reduction of environmental pollution and reveals the link between
environmental  certification and environmental pollution  control.
As M. Andersen rightly pointed out, flexible environmental policies should
encourage industry to introduce new forms of production and create products
that are more environmentally friendly and environmentally friendly*".

® Directive 2009/33/EC of the European Parliament and of the Council of 23 April 2009 on
the promotion of clean and energy-efficient road transport vehicles (Text with EEA relevance).
Official Journal. 2009. L 120. P. 5.

* Directive 2009/125/EC of the European Parliament and of the Council of 21 October 2009
establishing a framework for the setting of ecodesign requirements for energy-related products.
Official Journal. 2009. L 285. P. 10.

3 Andersen M.S., Jorgensen U. Evaluation of Cleaner Technology Programme 1987-1992 :
Results, Diffusion and Future Activities. Copenhagen : Environmental Review, 1995. Ne 14.
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The major changes in the EMAS scheme concerned the needs of small and
medium-sized enterprises®. Innovations aimed at adopting a sectoral
approach to implementing best practices in environmental management,
extending EMAS beyond EU countries, and increasing monitoring of
environmental compliance and developing environmental reporting systems.

The drafters believe that this should increase the number of companies
participating in the Ecolabel and EMAS programs, as well as reduce the
administrative pressure and costs of EU small and medium-sized enterprises®.
An organization can be represented in this system or by one enterprise, or by
several or even all enterprises. It has defined environmental policy and has
committed itself to adhere to the relevant regulations to improve its
environmental performance. The company controls the consumption of water,
energy and emissions. The organization establishes a program to achieve its
environmental policy goals and subject itself to internal and external audit to
monitor compliance with environmental legal requirements. At the end of the
progress or desired progress, this message is also checked. As a reward, an
organization may indicate its affiliation with the Environmental Management
and Environmental Audit system in business papers and documents, but not
on products, packaging or product advertising.

For Ukraine the formation of an integrated system of environmental
management in industrial enterprises is an effective tool for complex solution
of the task of ensuring the quality of products, environmental protection,
professional safety of production and responsibility of the enterprise to society
and promoting the integration of Ukraine into the world community. The
current ecological situation and trends of its change are largely determined by
industrial production and economic activity in general.

Ukraine has officially joined the international community in the field of
implementation and development of environmental management®. The
quality of products or services is one of the most important factors in the
success of any production activity. It is a set of properties and characteristics
of products or services that give them the ability to meet the stipulated or
foreseen needs of a modern person. O. Bilyk emphasizes that nowadays the
demands of the consumer for the quality of products have considerably

® Byr 10.C. VnpaBniHHS TpoNecaMH BHKOPHCTAHHS TPHPOITHHX DPeCypci B KpaiHax
€pomneiickkoro Coro3y : €KOJOTiYHUIl acmeKkT. Bupmyanvuas 6ubiuozpaguyeckas cnpaska.
Obvedunennas cnpaeounas cayscba 6bubnuomex Yipauno. URL: http://www.nbuv.gov.ua/
e-journals/PSPE/2011_2/But_211.htm

® From Conflict to Peacebuilding : The Role of Natural Resources and the Environment,
UNEP 2009. URL: http://www.unep.org/pdf/pcdmb_policy_01.pdf.

* Tloraii O.A. ®@OpMyBaHHS iHTETPOBAHOI CHCTEMH €KOJIOTIYHOTO MEHEIKMEHTY
MPOMHUCIIOBUX TianpueMctB. Haykoeuil gicnux HJII'Y. 2009. Bum. 19.9. C. 213.
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increased all over the world, which is accompanied by the need for its
constant improvement and makes it possible to achieve and maintain effective
economic activity®®. At the same time, requirements for the environment of
the production itself, its safety for the environment, workers and society are
increasing. According to this system of management of industrial enterprises
are increasingly developed in integrated forms, which allows to take into
account and harmoniously combine different aspects of production activity.
EMAS system is not aimed at expanding economic responsibility and limiting
the will of enterprises®. That is, enterprises are creating such economic
incentives that encourage them to voluntarily adopt official directives in the
field of environmental management. Today Ukrainian enterprises are
experiencing a deep crisis, which is caused by certain objective and subjective
reasons. Objective reasons are the environmental factors of the company.
Subjective reasons are internal factors related to the orientation of the
company, the management system, the system of supply, production and
sales, organizational culture of the company, etc. In this case, one should not
forget that, as V. Akulenko notes, the most important component of economic
security is the human factor®’.

Recommendation and eco-audit system is open to any organization that
pays attention to improving the quality of its own environmental activities,
regardless of ownership. The European Union also promotes such activities
not only at large enterprises but also at medium and small firms, but the
decision to extend the EU recommendation and eco-audit system to these
categories of organizations is taken by the Member State. The need to study
such issues as environmental management of production processes becomes
relevant in the context of investing environmental policy programs and
management in the field of environmental safety of enterprises, because stable
functioning, growth of economic potential of any enterprise in terms of
market relations largely depend on the availability of a reliable system
environmental safety. The use of environmental management systems
provides businesses with certain advantages, which include systematic
reduction of negative environmental impact; systematic reduction of
production and operating costs; reducing environmental payments and more

% Bimax O. C. Exonoriunmii MeHe/UKMEHT Ha TIPOMHCIIOBHX T APHEMCTBAX YKpaiHu: 3MicT
Ta CYTHICTh NOHATTS. DKon02uueckuil menedscmenm. 2012, Ne 12. C. 52-53.

% Jlexamoxk O. B., Ctaciok . B. BipoBa ke HHs €KOTOTiYHOTO MEHE/DKMEHTY Ta ayIuTy JUIs
3a0e3MeUeHHs] eKOJIOTIYHOI Oe3MeKH MiANpHEMCTBA. Bichux XmenbHuybkoco HayionanbHo2o
ynisepcumemy. 2010. Ne 2. T. 1. C. 242.

¥ Axynenxo B.JI, Mamuyk I B. EXONOTiuHH# MeHEIKMEHT B KOHTEKCTi 3a0e3medeHHs
€KOJIOTIYHOI Oe3MeKH ITipHeMCTBA. Bichuk XwmenbHuybko2o HAYIOHATLHO2O YHIGEpCUmMemy.
2009. Ne 5. T. 1. C. 26.
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effectively complying with EU environmental legislation. Additional benefits
include reducing the risk of accidents and the magnitude of their
consequences; improving the competitiveness of the enterprise in the domestic
and foreign markets, the possibility of developing new markets; gaining a
positive image of the enterprise, improving relations with consumers,
partners, investors, government bodies, and the public.

CONCLUSIONS

The measures currently being taken in the EU are currently insufficient to
address the root causes of unsustainable consumption, as they are mainly
aimed at mitigating its effects, and their participation is largely voluntary.

The overriding objective of voluntary instruments is to strengthen
environmental responsibility through the reproduction of certain tools and
procedures in EU secondary legislation, using industry proposals. Such
instruments include voluntary agreements or initiatives, the eco-labeling
system, the EU eco-management and environmental audit system, the
environmental impact assessment and the environmental impact of the
implementation of plans and programs.

Voluntary instruments use the principle of sustainable development as a
dominant idea and at the same time reinforce the priority of industrial activity.
It would be advisable to expand the scope of such instruments within the
framework of horizontal environmental legislation, as well as to enhance the
development of environmental reporting systems and environmental
management of production processes, which will contribute to the
establishment of a reliable system of environmental safety, health and well-
being of people.

SUMMARY

The article deals with the analysis of voluntary instruments in the sphere
of production. It includes voluntary agreements or initiatives that will enhance
environmental  responsibility; eco-labeling; the EU environmental
management and environmental audit system; environmental impact
assessment and environmental impact assessment of plans and programs. The
author emphasizes that in order to better achieve environmental goals in the
production sector, it is necessary not only to reproduce voluntary instruments
in the secondary legislation of the European Union, but also to motivate
producers to be responsible by using their proposals in industry.

The advantage of all these activities is the constant focus of public
attention on the issue of interaction between production and the environment.
These measures affect not only the establishment of product design in a more
environmentally friendly way, but also the process of production development
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by introducing environmentally significant changes into product development,
which is now a priority for the manufacturer.

Voluntary instruments use the principle of sustainable development as a
dominant idea and at the same time reinforce the priority of industrial activity.
For Ukraine, it would be advisable to expand the scope of such instruments
within the framework of environmental legislation, as well as to enhance the
development of environmental reporting and environmental management of
production processes, which will contribute to the establishment of a reliable
system of environmental safety, health and well-being of people.
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CRIME IN EPISTEMOLOGICAL-AXIOLOGICAL CONTEXT
PARADIGMS OF QUALIFICATION AND COMPOSITION

Klyuev O. M.

INTRODUCTION

The criminal code of Ukraine, which entered into force on September 1,
2001, opened a new page in the history of domestic criminal law. Sixteen
years is a sufficient period to sum up some results, to comprehend the way
that science and practice have passed during this time in the application of the
Criminal code.

The introduction of the criminal law covers multifaceted activities of state
law enforcement agencies related to various issues, namely: criminal-legal
assessment of the offense; sentencing proceedings; exemption from
punishment and serving it; the application of compulsory measures of a
medical nature.

Criminal-legal assessment of the offense consists of two components-the
separation of criminal from non-criminal and the qualification of the crime.
In practice, both components are as if one whole, and in theory they are
different and are considered separately. The axiological concept of this
approach is that the recognition of the offense as non-criminal eliminates the
need to solve all other issues of criminal law and, conversely, if criminal —
causes such a need, and the qualification of the crime comes to the fore, that
is, the establishment of compliance with the latter signs of a specific crime.
Qualification of crimes is the basis for the imposition of punishment,
exemption from criminal liability and punishment, and the like. And at the
same time it allows to state that qualification of crimes makes the Central core
of application of the criminal law in investigative and judicial practice. And
here it should be noted that the implementation of the qualification of crimes
by all law enforcement agencies and the court characterizes its activities as
such that unites these bodies and the court with the same tasks and
responsibilities, which ultimately binds them.

During the qualification of crimes there are numerous epistemological
problems of criminal law in their various combinations, you are the problems
and vulnerabilities of criminal law, theoretical concepts and the like. Here it is
important to distinguish between the theoretical provisions of the qualification
of crimes, or the theory of qualification of crimes, on the one hand, and the
qualification of crimes in practice by investigators and judges, on the other.
Theoretical positions reflect qualification of types of crimes within their
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description in criminal law norms. With regard to practical actions, it takes
into account all, without exception, established and proven factual
circumstances of the act in its personal manifestation. These distinctions show
that the pure theory of qualification of crimes cannot recommend ‘“ready
recipes” of each separate crime because it is simply impossible to consider all
nuances of the crime committed in various life situations. The theory of
qualification of crimes will establish a fundamental scientific basis for
criminal and legal assessment of criminal acts.

And today, when Ukraine is developing a legal state, the exact
qualification of the crime in practice is one of the most important influences
of such development not in words, but in reality.

This indicates the relevance of the proposed monograph and the author’s
forecast of a certain interest in it from practitioners and scientists, graduate
students and students of higher law schools.

So, it can be stated that the composition of the crime is a legal basis for the
qualification of the crime. Let us pay attention to the epistemological gap,
because in the criminal law there is such a thing as” the composition of the
crime”, and the concept of “qualification of the crime” is not. By the way,
their content in the criminal law is not defined. It is revealed in the theory of
criminal law. As you can see, the theoretical provisions are the basis for the
application of criminal law, namely: the qualification of crimes in the
investigator and judicial practice.

1. Qualification of crimes: epistemology, axiology, status
1.1. Epistemological context of the qualification of the crime

In modern scientific legal literature, the issue of qualification of crimes is
given considerable attention. In particular, in the textbook on criminal law of
Ukraine edited by professors V. Stashis and V. Tation qualification of crimes
is defined as the exact establishment of a socially dangerous act committed by
the perpetrator of a specific crime, enshrined in the criminal law. Some
authors interpret the qualification of crimes as “the establishment and legal
consolidation of the exact responsibility between the signs of the committed
act and the signs of the corpus delict provided for in the criminal law norm™.
Both definitions can be taken as a basis for a detailed disclosure of the content
of the concept of “qualification of crimes”.

In our opinion, this concept consists of four parts. The first determines that
the qualification of the crime is an assessment of a criminal act, that is, an act
that has all the signs of a crime under the criminal code of Ukraine.

! Kudryavtsev V. the General theory of qualification of pre-steps. Moscow: Yuridicheskaya
Literatura, 1972. P. 8;
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If, assessing the act, the employee of the law enforcement Agency comes to
the conclusion that it is not criminal, then the qualification of the action or
inaction as a crime is excluded. It should be borne in mind that the
qualification of crimes is a subjective category. Therefore, it is necessary that
the person who gives a legal assessment of the offense, had, first, knowledge
of criminal law, and secondly, the skills, on the one hand, to identify the signs
of the committed act, and on the other — to compare the latter with the signs of
the crimes provided for in the criminal code of Ukraine, as well as clearly
adhere to the laws of logic, which make it possible to establish whether or not
both coincide. As a consequence, it can be stated that the speed of
qualification of crimes depends on the knowledge of the subject of criminal
law and the level of his abilities.

The second part of the qualification of the crime is the signs of the
committed act. In practice, these signs are reflected in criminal cases. They
can also be used in the educational process as practical tasks in criminal law,
and in the literature-in the coverage of criminal acts that have taken place or
are fictional authors of crimes.

In practice definition of the specified signs are established by their
analysis by the subject during which these signs are separated from others, are
concretized and detailed.

The third part of the qualification of the crime, as already noted, is a
comparison of the identified signs of the crime with the signs of the relevant
article of the criminal code of Ukraine. Both scientists and practitioners call
this part “signs of a crime, which characterize the objective side of a specific
article of the criminal code of Ukraine and separate one crime from another.
But it should be borne in mind that the signs of a crime are provided not only
in the dispositions of articles of the General and Special part of the criminal
code of Ukraine, but also in other legal acts, references to which are made in
the blank dispositions of articles of the Special part of the criminal code of
Ukraine.

The fourth part of qualification of crimes assumes establishment and legal
fixing of exact correspondence between the signs given by us in the second
and third parts. Such establishment consists in comparison of actual signs of
the committed act with signs of concrete structure of a crime and a statement
in case of coincidence of their identity.

Further the received conclusions concerning the guilty person are fixed or
in the resolution on attraction to criminal responsibility, the indictment or in
the sentence. That is, it is indicated that the actual signs of the committed act
exactly correspond to the signs of a specific crime.

Therefore, qualification of crimes should be defined as establishment and
legal fixing of exact correspondence between the actual signs of the
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committed and signs of structure of the crime provided by the criminal law
and other laws and normative-legal acts encroachment on which are fixed in
blank dispositions of articles of a Special part of UK of Ukraine.

Concerning practical workers, they under qualification of crimes
understand establishment in the committed act of signs of the corresponding
structure of the crime provided by article of the criminal code of Ukraine.

As you can see, the qualification of crimes, on the one hand, is a process,
and on the other — the result. How the process will take place, firstly, the
identification of the actual signs of the committed act, and secondly, the
choice of criminal law, that is, the article of the Special part of the criminal
code of Ukraine, and in the case of the latter-other laws or regulations to
which there are references. And, at last, the last is a study of actions of the
subject of qualification of crimes in their comparison. However, it should be
noted that such a process is divided into these components only theoretically.
In fact, in the thoughts of the practical worker, that is, the subject of the
qualification of crimes, all these parts complement each other and are
organically interconnected, and the whole process takes place as a whole.
In other words, the conclusion that the factual characteristics of the offense
correspond to the elements of a crime under the criminal code of Ukraine, and
if the provisions of this article blanket, and even other laws or regulatory acts
referenced in the specified disposition. At the same time, such consolidation
occurs, as already noted, in the prepared document, where the signs of the
committed act are fixed, provided for in a specific article of the Special part of
the criminal code of Ukraine. And here practitioners should bear in mind that
in this case, in order to reduce the registration of the offense, neither articles
of the General part of the criminal code (except for cases of unfinished crime
and complicity in it) nor other laws and regulations to which references are
made in the article of the Special part of the criminal code of Ukraine, if its
disposition is blank.

Some of the scholars and practitioners may object and say that a large
number of circumstances and facts accompanies each crime. We believe that
not all of these facts have criminal and legal significance, i.e. not all affect
crime and its punishment. For example, the time of the offense is essential to
prove the crime, however, from the point of view of criminal law for offences
not affected. Thus, it can be stated that the establishment of the actual
circumstances of the case corresponds to the legal norm, forms a certain
crime, in its logical form-deductive syllogism. It established the actual
circumstances are recorded in a smaller volume.

However, the qualification process as a whole can be reduced only to
deduction, the achievement of truth is impossible without the relationship of
deduction and induction, since the establishment of the actual circumstances
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of the criminal case, as well as the accumulation of various facts, occurs
mainly by inductive means.

In the legal literature two types of qualification of crimes are considered:
official (legal) and informal (doctrinal)?.

The official (legal) qualification of crimes is the criminal-legal
qualification carried out on a specific criminal case by a person authorized by
the state, namely: an investigator, a Prosecutor, a judge, etc.

Unofficial (doctrinal) qualification of crimes is their legal assessment,
which is carried out by individual citizens, including researchers, authors of
articles, monographs, textbooks, manuals.

In our opinion, the unofficial qualification of the crime is not qualitatively
the same and its content can be divided into two parts. To the first belongs the
main informal part of the qualification of the crime, which is provided, as
indicated above, by citizens. However, their qualification of a criminal act, as
a rule, does not have any sign that the official qualification of the crime has.
Therefore, this part should be called-unofficial qualification of crimes.

The second part of definition of informal qualification of crimes which, on
the one hand, is given by participants of criminal process, that is accused, the
defender, the victim, the suspect, the civil claimant and another in the
statements from concrete criminal case, and with another — Plenum of the
Supreme Court of Ukraine is of certain interest. As a rule, the content of the
definition of the qualification of the crime is different.

It should be noted that the division of the qualification of the crime into
official and unofficial is not related to the accuracy of the qualifications of the
crime. Sometimes the unofficial qualification of the crime can be correct.

We will note that scientists consider qualification of a crime mainly
concerning separate types of crimes (against property, bases of national
security of Ukraine, against life and health of the person, etc.) which concern
a Special part of criminal law of Ukraine.

1.2. Axiology of crime qualification

The value of qualification of crimes is multifaceted. It has a General social
and criminal-legal character. General social value of qualification of crimes
describes the state of the socio-legal system, on the one hand, is the
Foundation of the rule of law in the state, on the other — occupies a Central
place in formation of legal state in Ukraine. In General, the observance of the
rule of law in the state, its provision is evidenced, first of all, by the extent to
which repression is applied in accordance with the criminal law in General

2 Kurinov B. Scientific bases of qualification of crimes. Moscow: Moscow state University,
1984. P. 20.
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and how objectively the qualification of committed socially dangerous acts in
particular is controlled.

To assess the formation of the rule of law can be two parameters. The first
is the content and form of the law, especially the criminal law. The meaning
of the law is to what extent the state will, which, in fact, expresses the will of
the bureaucracy, which is at the head of power, as well as large capital,
corresponds to the will of the citizens of Ukraine; how justified are taken
under the protection of the law public relations as the most important and
valuable in the state; how the state reacts to crimes, that is, socially dangerous
acts; as a matter of fact, and not declaratively, the crimes are differentiated by
the degree of public danger reflected in the sanctions of the articles of the
Special part of the criminal code of Ukraine.

As already noted, the criminal-legal significance of the qualification of
crimes is multifaceted and appears in several cases. Distinguishing main and
prominent ones, it is necessary to note that correct and accurate qualification
of crimes is:

a) the enforcement of the law when administering justice;

b) reflection of socio-political and legal assessment of the offense;

c) the safeguarding of the rights and legitimate interests of the perpetrator
and the promotion of individualization of criminal liability and punishment in
accordance with regulations of the criminal code of Ukraine;

d) determination of possibilities of application of Institute of release from
criminal responsibility and repayment of criminal record,;

e) ensuring an order of investigation of crimes according to the CPC of
Ukraine;

f) possibility of providing the correct characteristic of a condition,
structure and dynamics of crime, and also development of effective measures
of fight against it.

The above qualification of crimes will ensure compliance by law
enforcement agencies, Executive authorities and the court with the
constitutional principle of legality and the principles that follow from it.

The General situation, which vividly displayed the criminally-legal value
of accurate classification of crimes is a provision contained in part 1 of
article 2 of the criminal code, which provides that “the basis of criminal
liability is any person committing a socially dangerous act which constitutes a
crime under this Code™.

The exact qualification of a crime is guaranteed the rights and legitimate
interests of the perpetrator of the subject through individualization of criminal
liability and punishment, and consequences that emerge as they implement the

% Ukrainian criminal code. Sumy: LLC “GDP Nostis”, 2015.
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article of the Special part of the criminal code that corresponds to the offense
act, regulations of the General part of the criminal code regulating the
possibility of bringing to criminal liability for preparation for a crime,
sentencing, taking into account the degree of public safety not crime and of
the perpetrator, and the like.

Taking into account the above, it can be argued that the correct
qualification of the crime is important in criminology, since on its basis the
qualitative structure of crime is highlighted and the necessary measures for its
prevention are developed. If the qualification of crimes is wrong, it will give
the wrong picture of the state and dynamics of crime, which, in turn, will lead
to errors in the planning of preventive work. It should also be noted that the
qualification of crimes has a certain importance in law enforcement, because
the success or difficulties in qualification provide the legislator with
information about the degree of law enforcement effectiveness of certain
criminal law norms and can be the basis for making the necessary changes and
additions to them®,

1.3. The status of the crime in the system of offenses

It is known that crimes are the most socially dangerous type of offenses.
Encroachment on protected public relations, for example, encroachment on
the life and health of a person, on sexual freedom and sexual inviolability, on
the foundations of the constitutional system and others, as a rule, are criminal.
However, there are many objects, attacks on which can be crimes and other
offenses-civil delicts, administrative or disciplinary offenses. Therefore, it is
very important to be able to separate the crime from other offenses, the
responsibility for which is regulated in administrative, economic, tax,
financial law and the like.

Crimes and non-crime offenses are distinguished by three main criteria:
object; public danger; type of illegality.

From the stated follows that objects of crimes are interests which in other
branches of the law are not present owing to their special value (for example,
objects of crimes against bases of the constitutional system of Ukraine).

The closest to the criminal legislation on the diversity of protected
interests is the Code of Ukraine on administrative offences (CAO)°.
In accordance with article. 9 administrative Code administrative offense
(misdemeanor) recognized illegal, guilty (intentional or careless) action or

4 Sukhonos V. Criminal law of Ukraine. General part: textbook / V. V. Sukhonos . Sumy:
University book, 2016. P. 46-55.

® Code of Ukraine on administrative offences. URL.: http://zakon3.rada.gov.ua/laws/show /
80731-10.
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omission, encroaching on public order, property, rights and freedoms of
citizens, the established order of management and for which the law provides
for administrative responsibility. The subject of its regulation is the dignity of
man and citizen, sanitary and epidemiological safety of the population.

With regard to public danger, it is and remains an exceptional sign of
crime. Despite the fact that incessant offenses are also to some extent
negative, and their nature and degree of antisocialist never reach the level of
criminal situation, which in criminal law has the name of public danger. And
although some crimes at first glance, and resemble administrative offenses,
but always cause more harm, their guilt is anti-social, criminal motives, and
methods of committing more socially dangerous. Practice shows that the
legislator and the courts in the interpretation of the rule of law always try as
accurately as possible to distinguish between crimes and offenses. First,
attention is drawn to the amount of harm caused to a person, society, the state.
Material damage is confirmed in formal terms, and physical-in clearly fixed
indicators of disability, organs or their functions (Art. 121-128 of the criminal
code of Ukraine). Inwar crimes, to distinguish the crime from other
disciplinary offenses of the criminal code of Ukraine as a sign calls the time,
circumstances, place of Commission of the crime. For example, unauthorized
abandonment of a military unit or place of service is qualified under part 1 of
article 407 of the criminal code of Ukraine, if the subject did not appear after
three dobi7, and up to three days — it will be a disciplinary offense.

If we take the subjective side of the crime, the law most often draws
attention to the purpose, motive and form of guilt in General, distinguishing
the crime from the non-criminal offense. For example, intentional slight
bodily injury (Art. 125 of the criminal code) is a crime, and careless-a
misdemeanor®.

A clear distinguishing feature is the type of illegality. Crime is always
prohibited by criminal law under threat of punishment. Non-criminal offences
are regulated by other branches of law, as already noted.

The difference between crime and offense applies to sanctions. For crimes
comes criminal responsibility more strict, than measures disciplinary,
economic, labor influence.

The need to distinguish between crimes and disciplinary offenses usually
arises in the Commission of official and military crimes. Practice shows that
quite often for disciplinary offenses hides a crime, including for violation of
safety regulations. It should also be borne in mind that crime is always an act,
and immoral acts can manifest themselves not only in command, but also in a
way of thinking or speaking, and they are always less anti — social. As a rule,

® Ukrainian criminal code. Source: LLC “GDP NOTIS”, 2015. P. 55.
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the damage from them has a socio-psychological content: humiliation of
honor and dignity of the person, etc. | would like to note that a clear
distinction between crimes and immoral offenses takes place on the basis of
illegality. If crimes are prohibited by criminal law, then immoral offenses are
not regulated by legal norms at all. Norms of dignity can be written and oral
(e.g. customs). The first include the Hippocratic oath-the code of medical
ethics, the code of officer honor, the ethical code of journalists.

It is also necessary to take into account the requirements of part 1 of
article 11 of the criminal code of Ukraine, which clearly fixed three signs of
crimes: predictability in the laws on criminal responsibility, public danger of
the act and guilt. The first-the predictability of the act of the criminal code of
Ukraine — is formal, which reflects the illegality. Other signs-public danger
and guilt-are material, revealing the socio-psychological nature of the crime.

However, part 2 of article 11 of the criminal code of Ukraine directly
indicates that “it is not a crime to act or omission, which, although formally
and contains signs of any act provided for by this Code, but through
insignificance does not pose a public danger, that is, did not cause and could
not cause significant harm to a natural or legal person, society or the state™’.

In order to apply part 2 of article 11 of the criminal code of Ukraine
should, as noted above, to establish, first, the presence of crime the bottom
surface of the formal criteria of an act which provided for in the criminal
code, that is, all those objective subjective criteria that in the appropriate
article of the Special part of the criminal code to characterize a certain crime.
For example, if the abuse of power or official position (part 1 of art. 364 of
the criminal code of Ukraine) there is no significant harm to the protected
rights, freedoms and interests of individual citizens or the state or public
interests, or the interests of legal entities, and it was not aimed at causing such
harm, such abuse does not fall under part 2 of article 11 of the criminal code
of Ukraine, because it does not Such an act does not refer to crimes, but to
official misconduct. Secondly, it is necessary to recognize the acts such that
only formally contains the signs of the act provided for by the criminal code
of Ukraine. That is, it does not contain the public danger that is typical of the
crime, and therefore is considered insignificant. Thirdly, it is necessary to take
into account the subjective characteristic of a minor act: it objectively not only
did not cause harm, but also subjectively was not aimed at causing significant,
substantial harm. Only the totality of these conditions makes it possible to
define the acts as insignificant, that is, not a crime.

Proceeding from the stated, we can state that crimes from non-criminal
offenses and immoral offenses differ on the General object, wider and various,

7 Ukrainian criminal code. Sumy: LLC “GDP Nostis”, 2015. P. 9.
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than in other branches of the right; anti-social system which in crimes is the
highest, and is called “public not safety”.

The basis of the distinction in the most public danger is harm, because the
interests of citizens, society and the state are protected by law. Among other
signs it is possible to define direct intention, motivation, socially dangerous
actions, in particular group, with use of official position or the weapon.

It should be remembered that in criminal law it is reasonably recognized
that public danger is the criterion that should be the basis for distinguishing
crime from other offenses. However, there is no unity among scientists on the
question of how exactly it performs this differentiating function.

2. Corpus delicti: epistemological and axiological contexts
2.1. The composition of the crime in the epistemological context

The definition of crime (both legal and doctrinal) indicates the legal and
social characteristics inherent in the latter. These features (illegality, public
danger, guilt and punishability) make it possible to separate the criminal act
from other offenses and acts that are not a crime. Qualification of crimes, if
they are defined in the most General form as a result, is the fixation of the
identity of the signs of the actually committed socially dangerous act to the
signs of the corpus delicts. Therefore, in order to distinguish from the total
number of criminal acts a certain crime (for example, theft or murder,
robbery or desertion) and there is a special concept of the crime. This gives
grounds to argue that the study of the crime is the main core of the theory of
criminal law.

In the study of crime examines some of the defining provisions of the
General part of criminal law of Ukraine, which, on the one hand, the basis
of specific offences and is the subject of his Particular part, and on the other
specify a connection terminal of the latter. In the theory of criminal law, the
corpus delicts is defined as a set or system of objective and subjective
features that, in accordance with the criminal law, characterize a socially
dangerous act as a crime®.

The composition of the crime received this name precisely because it
consists of several parts that have the name of elements of the crime. It is
known that four elements belong to the composition of the crime, which in
their totality form an interconnected system and are in the composition of the
evil in a specific sequence, that is, each element has its pre-assigned place.
This rigid sequence is due to the specificity of each element and the
relationship between them. The elements of the crime are: the object of the

® Halabala M. Criminal-legal science of independent Ukraine. Problems of the General part:
the textbook / M. Halabala. Kyiv: Yurinkom Inter, 2013. P. 37-74.
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crime; the objective side of the crime (the crime); the subject of the crime; the
subjective side of the crime (corpus delicts).

Therefore, the full structure of a crime have to be all four elements. The
absence of at least one of them determines the absence of the crime as a
whole. This gives the right to argue that in fact the criminal law and its
application in practice indicate that each element of the crime should be
specific. It consists that as a part of a crime the set of the signs characterizing
its elements and structure as a whole which are inherent, according to the
criminal law, to a concrete type of a crime contains®. In other words, the
composition of the crime should be understood as a homogeneous group of
legal features that characterize the crime from one side, for example, the
composition of murder, theft, robbery, banditry and the like. In a particular
crime, the General features inherent in this particular type of crime must be
accumulated, which are revealed in each individual act of this type. At the
same time, in case of manifestation of many separate acts as signs of the
structure of crime General for this type in the criminal law those which, first,
repeat in any separate act of a concrete type, secondly, are essential, and,
thirdly, characterize their public danger are recognized.

Specific elements of crimes and their signs are provided in the criminal
law-articles of special and General parts of the criminal code of Ukraine. They
can also be defined in other laws or regulations, references to which are in
many blank dispositions of articles of the Special part of the criminal code of
Ukraine.

If you go deeper into the theory of criminal law, it should be noted that in
the General understanding of the composition of the crime reflects the laws of
construction of any particular crime and its elements, as well as concentrated
the concept of all, without exception, the elements and features inherent in all
specific crimes, and the signs manifested in individual crimes. This concept is
the theoretical basis for the knowledge of specific elements of crimes in their
concretized sense, ordered, systematic form. A common understanding of the
crime and its contents are the result of using the scientific method of
movement from abstract to concrete thinking, regardless of documented
application of this method in the minds of builder this concept or not.

It can be argued that the correct qualification of crimes is impossible
without the presentation of the composition and content of the relevant legal
norms, that is, without their interpretation. Indeed, if the crime itself is a
socially dangerous act of a person, then after carrying out certain work from
the General to the private, we can argue that there are signs of a crime, and

° Criminal law. General part: the textbook/ OTV. edited by I. Kozachenko and
Z. Neznamova. Moscow: Norma, 1997. P. 114.
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this is a legal understanding defined in the criminal law. It should be
remembered that the number of signs of the crime and the composition of the
crime is heterogeneous, because the latter always has a set of typed signs and
its volume indicates a specific crime, that is, in fact, is a crime. And since the
composition of the crime always covers not the actual socially dangerous act,
but all such acts of a certain kind, it differs from each crime. If a specific
composition is a legal concept of a certain kind, then the General concept of
composition is the concept of the structure and characteristics of all specific
compositions of crimes. It summarizes the features that characterize the
object, the objective side, the subject, the subjective side of all crimes, which
is in the criminal legislation. And, therefore, these common signs and there is
ostensibly a theoretical Foundation for the study of specific crimes. It should
be understood that the General and specific crimes have different purposes.

The concrete structure of a crime is definition in the criminal law of a
crime of a certain type, and therefore if in act of the person all signs of a
concrete structure of a crime are established, it is the basis for criminal
responsibility.

Depending on the General understanding of the crime in the theory of
criminal law distinguish its generic and species composition. The first is a
generalized characteristic of homogeneous crimes having a set of features
inherent only in these crimes. Homogeneous crimes in the current Criminal
code of Ukraine are in one section of its Special part, for example, Section Il
“crimes against life and health of the person™. In addition, here it should be
remembered that the generic composition covers the General characteristic of
the species composition of this. The specific structure of a crime is the
characteristic of separate types of the crimes United on the General sample in
one Chapter of the corresponding section of the criminal code of Ukraine. For
example, sections 111, 1V, V, etc™.

It is important to understand that the composition of the crime — a real
system of signs, and not the fruit of human imagination. And if it is an
objective reality, then it can be known and used in practical activities. This
makes it possible to assert that reflected and detailed in the consciousness of
the practical worker the content of each specific crime, its elements and
features provides an opportunity to compare: a) this crime, its elements and
features; b) actually committed socially dangerous act and its features.

It is also important to determine the relationship between the concepts of
“crime” and “corpus delicti”. These concepts are interrelated, but not

10 Criminal law, General part, textbook ed. Kharkiv: Pravo, 2010. P. 85.
" Gonchar T., Streltsov, E., and such famous O. Criminal law of Ukraine. General and
special parts 6 tutorial. Kharkiv: Odyssey, 2013. P. 29.
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identical. First, the concept of crime is characterized by four characteristics,
namely: public danger, illegality, guilt and punishability. The concept of
corpus delicti is also characterized by four, but not signs, but elements, which,
as noted above, include the object, the objective side, the subject and the
subjective side. Secondly, the concept of corpus delicti does not include such
a feature of the crime as punishability. Thirdly, the concept of crime separates
all criminal from all non-criminal, and the concept of crime defines each type
of crime and separates it from others, which affects the legal assessment of the
offense. Fourth, the concept of crime reflects the social and legal essence of
any crime, and the concept of the crime-its legal structure. In addition, the
concept of crime and the specific elements of crimes are defined in the
criminal law. Thus, the concept of crime is defined in article 11 of the
criminal code of Ukraine, and the specific crimes in the articles of the Special
part and V. 18-49 of the General part of the criminal code of Ukraine, as well
as, as already noted, other laws and regulations to which there are references
in the blank dispositions of the special part of the criminal code of Ukraine.

It should be remembered that each element of the crime is characterized by
features that are defined in the criminal law. In the General understanding of
the corpus delicti, the objective and subjective features that characterize it are
divided into mandatory, including alternative, and optional. Obligatory signs
are such signs which presence is necessary in any structure of a crime, and
absence at least one of them excludes existence of structure of a crime.

Optional are the features that are in each part of the crime: in some parts of
the crime they are provided for and are mandatory for these parts, and in
others-not.

Each element in the General understanding of the crime is characterized
by mandatory and optional features. Thus, the object of the crime has one
mandatory feature-that is, the object and two optional features: 1) the subject
of the crime and 2) the victim of the crime.

The objective side of the crime is characterized by a mandatory feature-the
act and eight optional features: 1) consequences; 2) causal relationship
between the act and the consequences; 3) place; time; 5) circumstances
(conditions); 6) method; 7) tools and 8) means of committing a crime.

It should be noted that the consequences and the causal relationship
between the act and the consequences are an optional feature of all crimes and
at the same time mandatory for crimes with a material composition.

As for the subject of the crime, it has three mandatory and one optional
feature. Mandatory are: a natural person (article 18 of the criminal code of
Ukraine); a sane person (article 19 of the criminal code of Ukraine); a person
who has reached the age of criminal responsibility (article 22 of the criminal
code of Ukraine).
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Optional is provided by the criminal law in addition to the above feature
that characterizes the characteristics of the subject of the crime, that is,
“special subject of the crime”.

The subjective side of the crime is the inner side of the crime, which
reveals the mental processes that characterize the consciousness and will of
the person at the time of the crime. It has one mandatory feature, which is
guilt and two optional features, which include: a) motive And b) purpose.

2.2. Criminal law and corpus delicti

It is known that the basis of the qualification of the crime is a specific
crime, provided by the disposition of the relevant article of the Criminal code
of Ukraine. The concrete structure of a crime is defined in the criminal law
not as a certain whole, and in the form of its signs. A sign of a crime is a
concept expressed in a criminal law by one term or several, as well as, in
some cases, in another law and/or other normative act or international Treaty.
It should be borne in mind that the signs of a crime from the standpoint of
their definition in the criminal law can be classified according to some
criteria. After the mandatory and optional features are: normative origin;
criminal-legal significance; degree of public danger; epistemological essence;
certainty; degree of permanence; specificity of criminal description in the law.

Let’s analyze some of them. So, based on such criterion as a normative
source, the signs of a crime envisaged in the first article of the Special part of
the criminal code, which establishes liability for the crime; secondly, in the
titles of the sections of the criminal code of Ukraine; thirdly, to articles of the
General part of the criminal code of Ukraine; fourth, in the other (non-
criminal) laws or other legal acts of Ukraine, are referenced in the blanket the
dispositions of articles of the Special part of criminal code of Ukraine, fifth, in
the international treaties of Ukraine, which also has a link.

In the disposition of the articles of the Special part of the criminal code of
Ukraine, the signs that individualize a specific crime are determined, and also
separate this composition from other crime compositions, while always all
these signs belong to the objective side, and if they are present, there are all
optional signs.

In addition, the dispositions of some articles of the criminal code provides
for individual features that characterize the object of the crime (for example,
in part 1 of article 296 of the criminal code of Ukraine), the subject of the
crime (e.g. art. 364, 3641, 365, 365-2, 368) and a subjective side (separately
in article 115, 119 and in many other articles of the criminal code of Ukraine).
It should be noted that the signs of the objective side of the specific corpus
delicti are provided only in the dispositions of the articles of the Special part
of the criminal code of Ukraine.
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In the names of sections of the criminal code of Ukraine are defined, we
can say, typical, as well as generic objects of crimes, for example, in the name
of the second section to such an object can be attributed to a person, and to the
generic object-his life and health.

With regard to the norms of the General part of the criminal code of
Ukraine, they contain, first, signs common to all or many crimes,
characterizing their object and subjective side; secondly, signs inherent in the
unfinished crime (preparation, attempt) and the composition of the crime
against its perpetrators (organizer, instigator and accomplice, article 27 of the
criminal code of Ukraine), and thirdly, signs, the presence of which excludes
the crime as such. For example, in part 1 art. 1 of the criminal code specifies
certain objects that are protected by law: legal protection of the rights and
freedoms of man and citizen, property, public order and public security,
environment, the constitutional system of Ukraine from criminal
encroachments, peace and security of mankind'2. However, this list is not
exhaustive, the final version is listed in the sections of the criminal code of
Ukraine.

The subject of a crime is defined in part 1 of article 18 of the criminal code
of Ukraine, and in article 19, 20, 22 of the criminal code of Ukraine such its
signs as sanity, age, limited sanity are concretized.

In Art. 23 of the criminal code of Ukraine certain wines and its forms, and
in Art. 24, 25 of the criminal code of Ukraine these forms are specified. Part 2
of article 13 of the criminal code of Ukraine contains the definition of an
unfinished crime, and articles 14 and 15 of the criminal code of Ukraine
specify its stages.

Article 26 of the criminal code of Ukraine defines the concept of
complicity, the content of which is disclosed in articles 27, 28, 29 of the
criminal code of Ukraine. It should be noted that it is in these articles that the
signs of a crime in the acts of accomplices who are not its perpetrators are
reflected and enshrined in the articles of the Special part of the criminal code,
but act as an organizer, instigator or accomplice. As already noted, the
General part of the criminal code contains rules that exclude the criminality of
the act and, accordingly, the composition of the crime. These include the signs
provided for in part 2 of article 11 of the criminal code of Ukraine, part 2 of
article 22 of the criminal code of Ukraine, part 2 of article 31 of the criminal
code of Ukraine, art. 36-43 criminal code of Ukraine.

As already noted, according to part 2 of article 11 of the criminal code,
“it is not a crime to act or omission, which, although formally and contains

12 Sukhonos V. Criminal law of Ukraine. General part: textbook / V. V. Sukhonos. Sumy:
University book, 2016. P. 59-65.
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signs of any act provided for by this Code, but through insignificance does not
pose a public danger, that is, did not cause and could not cause significant
harm to a natural or legal person, society or the state”*®. According to the
specified norm the sign causing existence of structure of crime is absence of
public danger of the committed.

It should be noted that articles 36-43 of the criminal code of Ukraine
provide for circumstances precluding the criminality of the act, which
contains signs precluding the presence of a crime.

In blank dispositions of articles of a Special part of UK or signs of
structure of a crime are not specified, or are covered, but not all. They are
defined in whole or in part in other (not criminal) laws or other normative
legal acts of Ukraine or international treaties, references to which are in the
dispositions of the above™.

Signs of corpus delicti in its significance can be divided into two groups:
1) positive 2) negative. The first group includes signs indicating the presence
of a crime, and the second-its absence. Such terminological name signs
offered exclusively from the point of view of their influence on the presence
or absence of crime, because with a General social position, their values are
diametrically opposed: positive, that is acceptable, are those signs that
indicate a lack of evidence and negative, that is unacceptable in his presence.

If you carefully read the dispositions of the articles of the Special part of
the criminal code of Ukraine, you can understand that there are more positive
signs than negative ones. According to the degree of public danger signs of a
crime are divided into the following groups: constitutive — is inherent in both
the basic and the qualified and preferred offences (article 66 and 67 of the
criminal code); qualified — signs which constitute aggravating circumstances
included in the offense (article 67 of the criminal code); preferred
characteristics are extenuating circumstances (article 66 of the criminal code).

Aggravating and mitigating circumstances are, respectively, qualified and
privileged features. However, the latter do not affect the qualification of the
crime, but are taken into account only in the case of sentencing.

For gnoseological, essence signs can be divided into two groups:
objective-signs that characterize the object and the objective side of the crime;
subjective-the subject and the subjective side of the crime.

Academician V. Kudryavtsev proposes to divide the signs of the crime by
the criterion of certainty. In his opinion, the signs of a crime can be divided
into: certain-signs, the content of which is disclosed by the legislator is not

8 Ukrainian criminal code. P. 53-62.
1 Sukhonos V. Criminal law. The General part of: the textbook / Sukhonos V., A. Klochko,
R. Belokon ; for zag. Sukhonos V. Summa, 2015. P. 62-65.
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included in the law; evaluation signs, the content of which is not disclosed,
but is largely determined by the consciousness of the lawyer applying the law,
taking into account the requirements of the criminal code and the
circumstances of a particular.

Agreeing with the given definition of estimated signs, it would be
desirable to object to the author of the specified work where he carries
estimated signs to one of varieties of variable signs™ as, first, estimated and
variable signs are independent and various legal categories, and, secondly, the
essence of estimated signs does not change during action of the concrete
criminal law. A lawyer discloses their content subjectively, according to his
experience and legal knowledge, as well as adherence to a particular
theoretical concept of criminal law, interests, etc. In addition, therefore, can
be RES-Nay. Therefore, according to the degree of constancy, the signs of the
crime should be divided into two groups: permanent — their content remains
unchanged for the entire time of the criminal law and does not depend on the
circumstances of the crime; non — permanent (variable) — the content can be
changed without changing the text of the disposition of a particular article of
the Special part of the criminal code of Ukraine™.

In our opinion, giving the characteristics of intermittent signs of a crime,
there are two of them: 1) blanket — that is, as already mentioned, the features
provided in other (non-criminal) laws, other legal acts or international treaties
of Ukraine, links to which are provided in the blank in dispositions of articles
of the Special part of criminal code of Ukraine and 2) the signs experiencing
due to changes in norms of General part of the criminal code of Ukraine.

In the legal literature (mainly in Russia) it is proposed to divide the signs
of the crime according to the specifics of the terminological definition in the
law, that is, descriptive. It is impossible to agree with such statement as in the
description division of signs on such which are defined is supposed:
a) common terms (for example, the state or personal property);
b) scientifically-theoretical terms (for example, epizootics), ¢) special legal
terms (for example, plunder)*’.

It should be noted that in the above classification system of signs of the
crime, any sign has its place in each classification group. For example,
someone else’s property as the subject of the offense is an optional sign, and
as a subject of theft under articles of section 6 of the criminal code of
Ukraine — obligatory sign of structure of a crime and is seen as a sign: which

15 Brainin M. Criminal law and its application. Moscow: Legal literature, 1967. P. 59-63.

%8 Sukhonos V. Criminal law of Ukraine. General part: textbook / V. V. Sukhonos. Sumy:
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provides a specific article of the Special part of the criminal code of Ukraine;
positive; behavior; objective; determined; constant; as described in the
criminal law commonly used term.

Depending on the reflection in the criminal law-articles of the special
part of the criminal code of Ukraine-the elements of the crime are classified
on three grounds: the degree of public danger; the method of description;
design features.

According to the degree of public danger, the elements of crimes are
divided into three types: basic; qualified; privileged®.

2.3. Axiological paradigm of the crime

The meaning of the crime is diverse. It is not equally applied to the
specific crime and to the General concept of the crime. The concrete structure
of a crime has practical value, and the General concept of structure of a crime-
is fundamental-applied, theoretical-practical. In addition, the specific
composition of the crime has both General social and criminal-legal
significance. The General social significance is manifested in the fact that in
the aggregate of signs that form a specific crime, the negative assessment of
society, the state and the law of the relevant behavior of the subject is
highlighted, that is, the presence of the crime is a prohibitive norm. it can still
be defined as the antinorm in the behavior of a member of society™.

The meaning of a particular crime is determined by the following: a) it is,
as a rule, the legislative basis for the criminal-legal assessment of the
committed act, namely: the qualification of the crime. The concrete structure
of a crime can be called a standard with which signs of the committed act are
compared; b) plays the main role in the process of qualification of a crime.
The practical worker who is carrying out this process, compares signs of
actually made act with the corresponding signs of concrete structure of a
crime and, in such a way chooses the necessary norm of UK of Ukraine which
forbids to make it; c) the correct, according to the law definition of concrete
structure of a crime and all its signs provides exact qualification of a crime,
that is such which the practical worker perceives as result because gives the
chance to compare the specified signs with signs of actually committed act, to
establish and legally fix conformity between them; d) establishment of
identity, on the one hand, signs of concrete structure of a crime and, on the
other — signs of actually committed act, guarantees to the subject who
committed a crime, to demand to qualify its acts precisely with article of UK

8 Kudryavtsev V. General theory of qualification of crimes/ V. Kudryavtsev. — Moscow:
Legal literature, 1972.
¥ Mychko N. Criminal law of Ukraine. Donetsk, 2006. P. 95.
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of Ukraine; e) establishment of concrete structure of a crime and all its signs
is a prerequisite of the principle of legality during carrying out quickly-
investigative actions and judicial proceedings at application of criminal-legal
norms in practical activity®.

It should also be noted that the value of the General concept of a crime due
to the relatively wide range of factors, namely: a) legal structure of any
particular crime patterns and a build like this composition as a whole and each
of its components and characteristics reflects the overall concept of the
offense; b) the investigated concept is a theoretical basis of a specific corpus
delicti, its elements and signs, because their inherent concentrates on General
and specific; ) a General understanding of structure of a crime is a scientific
basis, the Foundation of in-depth, specific knowledge of each of the elements
of all specific offences; g) the notion is a methodological prerequisite of
rational studying and learning the essence of certain specific offences, their
elements and characteristics; d) this concept is a scientific basis, which
ensures the formation and implementation of the intellectual component of
qualified and civilized law-making that is implemented as in the definition,
the formulation of criminal law norms and their improvement; e) in practice,
the General concept of the corpus delicti is a theoretical prerequisite to
understand the meaning of a particular corpus delicti, its elements and features
in the application of criminal law?".

It should be noted that in the science of criminal law, the qualification of
crimes is considered and investigated in relation to the qualification of certain
types of crimes (for example, against property, the environment, etc.), which
is the subject of study of a Special part of criminal law. The value of
qualifications is diverse. Indeed, the establishment in the act of signs of a
crime is achieved only by qualification, which is the legal basis for bringing a
person to criminal responsibility, the use of procedural coercion, i.e., the legal
basis for criminal responsibility and punishment of the person who committed
the crime or his release from criminal responsibility and punishment. Thus,
the qualification of the crime reflects not only protective criminal-legal
relations, but also related with them criminal-procedural and criminal-
Executive relations. Therefore, the correct qualification of crimes is the
observance of the principle of legality in the activities of law enforcement
agencies and the court. Inaddition, it should be noted that the correct
qualification of the crime is of important criminological importance, because

% Sykhonos V. Criminal law of Ukraine. General part: textbook / V. V. Sukhonos . Sumy:
University book, 2016. P. 46-55.

21 Sukhonos V. Criminal law of Ukraine. General part: textbook / V. V. Sukhonos. Sumy:
University book, 2016.
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on its basis the qualitative structure of crime is manifested and measures to
combat it are developed. If the qualification is wrong, it will not give a real
picture of the state and dynamics of crime, which will lead to errors in
planning the fight against crime.

Qualification of a crime is also important for law-making work, because
successes or difficulties in qualification show the legislator the degree of law
enforcement effectiveness of certain criminal law norms and can be the basis
for their changes or additions®.

Given allows to conclude about the importance of specific categories of
crime and the General concept of a crime for law-making and law
enforcement practice and theory of criminal law.

CONCLUSIONS

It is known that the fight against crime in all its forms in recent years has
increasingly attracted the attention of legal scholars. Criminological science
considers the issues of combating crime in a single context with other social
problems associated with the further development of economic relations in
Ukraine and improving the living standards of the population of the state. For
this purpose it is necessary to ensure effective improvement of planning and
development of complex programs on the most important scientific, technical,
economic and social problems. Crime also belongs to the latter category.
In Ukraine, there is an increase in organized crime and corruption, it is a
complex social phenomenon. Criminal law is an instrument of social policy,
but it cannot be a universal, basic, most effective means of combating crime.
And in some cases, it simply cannot eradicate, for example, corruption
phenomena.

Despite the above, it should be noted that the correct qualification of
crimes is important for law enforcement officials and the court. No wonder
the criminals by hook or by crook mislead these bodies to avoid
responsibility. Therefore, the ability to correctly and quickly qualify the
crime, that is, to make a choice of criminal law, accurately reflecting the
actual circumstances of the case, allows to distinguish the criminal act from
the non-criminal; to give them a legal assessment in accordance with the law;
to determine those facts, which reflect the characteristics of the offense and
must be proved in the manner specified by the criminal procedural legislation
(UPK), which will make it possible in future to promptly gather evidence and
secure the material, which confirms the Commission of a crime guilty. So, due
to the fact that, on the one hand, the possibilities of the criminal law are

2 Naumov V. Russian criminal law. Common part. Course of lectures. Moscow: BECK,
1999. P. 154,
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objectively limited by it to the established principles, as we wrote above, and
on the other — the procedural framework of proof, it is not entirely justified to
link the increase in the effectiveness of the fight against crime in the first
place with changes in criminal legislation. However, it is adopted in order to
contribute as much as possible to the solution of this problem. In conclusion,
I would like to draw the attention of practitioners and scientists that from the
point of view of criminal law, this will always be a fight not “in General”
against crime, including organized, corruption-related, but with specific
manifestations of socially dangerous behavior of subjects; not with
phenomena in General, but with personalized excesses of representatives of
criminal organizations, corrupt officials, individual criminals. Therefore, we
believe that the task of the science of criminal law and criminology is to
continue the study of these negative phenomena, to accurately determine the
boundaries of the criminal-legal struggle against them, despite the obstacles
created by persons interested in corruption.

SUMMARY

In the article based on modern achievements of the theory of criminal law
the Institute of corpus delicti is investigated. Attention is paid to both
axiological and epistemological aspects of the crime, its structure and
theoretical and practical aspects of implementation are considered.
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THE LEGAL ORDER AS A FACTOR
OF INVESTMENT ATTRACTIVENESS OF UKRAINE
FOR DOMESTIC AND FOREIGN ENTREPRENEURS

Kryzhanovskii A. F.

INTRODUCTION

Legal order, as a phenomenon “integrally” reflecting the legal climate in
all spheres of society, including economy, business, investment, greatly
affects the investment attractiveness of the country. In order to improve the
investment attractiveness of their own country, the authorities should take into
account that business is extremely sensitive to changes in security and
guarantees, stability and reliability of its operating conditions in investment
country. The author analyzes various aspects of the Ukraine Government
policy concerning strengthening of the legal order in the economic sphere,
regulatory activity, financial guarantees and personal security as factors of our
country’s investment attractiveness in the current conditions and in the future.

1. The legal order as the context of being human and society

Every person, if asked, whether they “feel” the legal order in their
environment is likely to answer affirmative that question. Indeed, a person
feels that the events around indicate either relative safety, predictability,
orderliness of social life, or vice versa, threatened by some danger from the
surrounding world, which is dominated by disorder, unpredictability, and
therefore that it can protect. Determining the level (degree, quality) of
orderliness of others around the world is an immanent need, because only by
“satisfying” it we can develop a strategy for our further life. To a large extent,
a person’s constantly tendency to “monitor” the state of safety of the
surrounding world remains not only as a “rudiment” of natural experience.
Defining a person environment as hostile, favorable, means for a person the
opportunity to “save” physical and spiritual forces, to use them in other
directions.

The legal order is the phenomenon that marks the “civilization” of the
society of human need for security as a natural being in a legal form, which, in
fact, is caused by the existence of a social type of human life.

Therefore, the claim that there is a legal order, that it is a reality from the
world of our existence, is not in doubt. Another matter is the question of what
kind of “appearance”, the external manifestation has a legal order, according
to which manifestations we can determine its absence or presence, and those
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or other gradations of its partial or sufficient “presence” in public life.
Answering these questions, theory of law can not do without addressing the
specifics of legal existence.

Law and legal phenomena are a special form of social existence and a
specific reality, the unique nature of which acquires specific forms of
expression, and therefore — the perception of person.

Unlike the economy, which exists in the form of human activity and social
relations, in the process of which human beings are created, or the state,
which, in turn, functions in the form of powerful political-territorial
institutions, the social “existence” of law is quite peculiar. Law is not one of
the objects that can be directly observed, perceived as a specific object. He
has no clearly defined place in the surrounding physical space. All existing
attempts to build his philosophical-theoretical model are forced to rely on the
existing spiritual and practical experience accumulated over many
generations. It gives him the opportunity to build such models. But the basis
for the creation of these models must be completely different, independent of
the criteria of sensory perception’.

With regard to understanding the legal order in modern conditions, this
approach is of particular importance, because in the scientific literature
devoted to its study, the perception of law and order as a phenomenon of ideal
nature dominates mainly as a theoretical construction.

Law and legal phenomena exist in society (in comparison with other
institutions of social life) in various “hypostases”: in the “form” of officially
recognized, formally defined norms, models and standards of behavior (legal
norms), in the form of legal consciousness and in the form of acts legal
behavior and legal relations. Therefore, it is difficult to agree with the
statement that the right exclusively relates to the spiritual life of society?. Law
also includes a component of “objectivity”, and not only one that is related to
its “positive” manifestation. Law is a way (form) of material and substantive
activity of society, which ensures its self-preservation and development. By
the way, it was precisely this combination of spiritual and substantive in legal
reality that pointed out B.O. Kostyakovsky, who compared it with the reality
of works of sculpture and painting on the one hand, and works of literature
and music — on the other, recognizing the law a little closer to the reality of
the first kind cultural benefits than the other®. With this view of an
outstanding domestic jurist echoes and observations of another well-known

! Baunmmn B.A. ®unocodus npasa 1 npecTyuienus. Xapskos: dosmo, 1999. C. 13.

2 Amexcees C.C. IIpaBo: a3byka — Teopusi — (umocopus: OIBIT KOMILIEKCHOIO
uccaenopanus. M.: “Craryr”, 1999. 226.

® Kucrsaxosckuii b. A. ConpanbHbie Hayku U 1paBo. O4epKH 10 METOAOJOTHU COLUATIBHBIX
Hayk U o0mieit Teopun paBa. M., 1916. C. 336.
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researcher of the problems of philosophy and theory of law. From the point of
view of the genesis of the legal nature of man (and at the same time the
assertion of the principles of law and law and order in the life of entire
nations), the realization of the fact that in the abstractions of law by external
conditionality it is the most important and essential in the life of the individual
and the whole society plays a decisive role — about freedom, justice, equality,
that legal “conventions” are in fact absolutely necessary conditions for a
decent human life of everybody and everyone®. Therefore, the right, while
remaining a phenomenon from the social spiritual world, has at the same
time — though not in general, but still in some way has — merged with its
external form and hence — a visible and existing character.

For further development of legal order research, development of scientific
provisions for its providing in modern conditions, it is important to analyze all
forms of manifestation of the legal order in public life, which combine all
aspects of its existence as a coherent institutional socio-legal phenomenon,
which manifests itself as a legal reality independent element.

The legal order is an integral part, an element of legal reality, which is
formed in society as a result of the existence and functioning of law and legal
phenomena, social and legal consequences and processes generated by law.

As a phenomenon of legal reality, the legal order is characterized by
features inherent in it as a whole internally structured phenomenon.

Like law as a whole, the legal order is a universally recognized fact and
an integral part of the official, public and private legal life existing in
society, which manifests itself daily in the multifarious circumstances of
individuals life, communities and their associations. The legal order, as well
as the law as a whole, by the words of 1.0. Pokrovsky, is a certain socio-
psychological force that regulates people’s behavior; it is a certain state of
social consciousness and social will, which contains a psychic compulsion
to some behavior. As a phenomenon of social psychology, the legal order is
thus an undoubted reality, a fact of empirical reality, part of the
“world of being™.

Like law as a whole, the legal order is some extent characterized by such
property as coercion: to ensure law and order, to protect it from unlawful
encroachment by means of coercive nature.

Like law, the legal order is characterized by a well-established internal
structure — its own structure (legal relations, implementation of law, lawful
behavior, irregular legal practices, offenses, etc.).

* Hepcecsnn B. C. ®unocodus mpasa. YuebHuk s By3os. M.: Mznatensckas rpymma
VHOPA - M — HOPMA, 1997. C. 42.
® Moxposckuii M. A. OcHOBHbBIE IPOGIEMBI rpakIaHcKoro mpasa. M.: Ctaryt. 1998. C. 60.
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Like the law as a whole, the legal order is characterized by objective laws
of “existence and development*®.

On the other hand, the legal order appears to be a rather peculiar legal
reality. The rule of law does not have a documentary likeness characteristic of
the positive law components. The substantive, substantive nature of the rule of
law comes from the valid actions of social subjects (law-making and
implementation of law, enforcement, interpretation of legal orders, etc.),
which form a coherent, established legal reality — a certain state of legal
ordering of social life. Legal order in this sense emerges as an important
sphere of being a society, namely a legal being that interacts with the whole
system of social relations and ties, and exists as a certain form of “being of
legal matter”’.

The question of how legal is “real” is not only scholastic, scientific.
Specific people in their lives encounter specific legal phenomena — get
acquainted with the content of the laws, learn about certain facts of a valid
character (for example, that a famous Russian businessman bought one of the
leading English football clubs “Chelsea”, or that the combine Kryvorizhstal
sold the state to the foreign owner, or the election of the President of
Ukraine), the offenses committed in the society, or the actions of law
enforcement agencies, justice, etc. In the course of their own legal practice,
people are confronted with the legal behavior of others — managers, officials,
colleagues, clients, law enforcement officials, ordinary citizens, offenders. As
a result, in the mind of each person a certain relation to the surrounding legal
life is formed. It encompasses both the assessment of current legislation, the
level of legal protection of a person in this society, and the ability to exercise
their legal rights and interests. The perception of a person related to the legal
order is largely subjective, depends on the level of legal consciousness of the
person, the development of his spiritual and legal world, legal experience, etc.

Law and order is that part of legal reality that cannot be fully understood
in its entirety by the consciousness of an individual. The individual perceives
certain facts, situations that are fragments of the whole legal order (the so-
called “objective” legal order). The whole picture of the public order is
reflected in the public consciousness. Features of human consciousness are
manifested in the fact that on the basis of fragmentary perception of the
surrounding world (a limited number of facts, circumstances and situations, a
certain circle of social relations), a person constructs a holistic, generalizing

® Amexcees C.C. IIpaBo: a3byka — Teopuss — (umocopus: OIBIT KOMILIEKCHOIO
uccnenoBanusi. M.: “Craryr”, 1999. C. 230.

" Npaxuma . B., IToromapenxo E. B. IpaBoBoe 0CBOEHHE NEHCTBUTETBHOCTH B CHCTEME
IOpUIMYECKUX Kateropuil. Tromens, 1995.
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picture of the world, its certain image (the mechanism of this process may
resemble the reconstruction of the reconstruction found by archaeologists of
an individual element of the animal) The “configuration” of an image of the
legal order, its substantive content depends on many factors, objective and
subjective. But its disadvantages, some deformations of the perception of the
legal order, to some extent, are inherent in even the scientific forms of
comprehension of the surrounding world.

Thus, the real facts of the legal life of many people, that is, society, are
somehow combined into a “general picture”, a coherent system of legal
existence of a society that constitutes a certain legal system, a social and legal
climate of coexistence of people, which is reflected in the public
consciousness. Specific people and society as a whole feel the influence of
this system on their lives in the way they solve the problems of their legal
nature (at work, in relations with the authorities, when applying to law
enforcement or justice authorities). For law-abiding citizens, it is also likely to
be the target of the offense, and for the offender to be able to avoid being held
accountable for such acts.

The reality of the legal order is manifested in the fact that it exists as
separate from other phenomena of the material world, along with these
phenomena, and in unity with the surrounding world as a whole, there is a
legal reality. Like some other legal phenomena that have the character of
externally objective entities — institutions, that is, “educated” and “objectified”
social phenomena, which as a result of alienation have acquired their own
existence and, unlike the individual and social consciousness as such, are
embodied in externally delineated, structurally determined, solid and
established forms of existence and functioning®, law and order as a fixed form
of social and legal existence is able to act as a firm and solid foundation or
criterion for human behavior.

The legal order has some relation to the “geometry”, geography and
temporal characteristics of social and legal being, it is a “physical” space in its
specific manifestation, one of the dimensions of the space of human being,
along with political, economic, religious and other.

2. Legal climate and investment image of Ukraine
A specific feature of the legal order in the sphere of investment activity is
its formation as the domestic law of the country and international investment
law. The situation in the country can either contribute to or oppose the
establishment of a favourable legal order (legal framework).

8 Anexceer C.C.IIpao: a36yka — Teopus — ¢unocodus: OIBIT KOMIIEKCHOTO
uccienoBanms. M.: “Craryt”, 1999. C. 228.
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However, experts on international investment law emphasize that in the
ratio of national and international investment law, they operate as separate,
but mutually agreed interacting legal systems®. In accordance with the Vienna
Convention on the law of treaties, 1968 years (art. 27), the State may not
invoke its internal law, including the Constitution, as a justification for failure
to comply with their international obligations®.

Sources of international investment law are, inter alia, bilateral
international agreement decisions on promotion and protection of investments,
for the avoidance of double taxation, trade agreements, agreements on the
settlement of economic contracts and industrial with cooperation, as well as
multilateral agreements. Among the most important documents of this kind
include the Washington Convention on the procedure for settling arguments
between the State and the face of another State of the year 1965™, the Seoul
Convention establishing the multilateral investment guarantee agency (MIGA)
of the year 1985'2 the agreement on trade-related aspects of foreign
investment (TRIM) in force in the WTO™ system, etc.

In accordance with the Seoul convention, the Interstate organization
conducting insurance investment risks — the multilateral agency on guarantee
investment was established. The investors, who concluded guarantee contracts
with the Agency, provided the economic rationale for investment may obtain
from the Agency of monetary compensation at insurance event occurrence.
After the compensation payment, the Agency has the right to claim these
funds from the state-recipient.

In Ukraine there is a block of special normative legal acts, regulating
relations in the country. They are the laws of Ukraine “On investment
activity”®, “On the regime of foreign investments”'®, “On protection of
foreign investments™®, “On Elimination of discrimination in the taxation of

o OapxyrnuaoB W. 3. MexayHapoiHOE MHBECTHIIMOHHOE TNpaBO M mpouecc. M3a-Bo
“IIpocnext”. 2010. C. 82.

10 TeitctByromee MmexayHapoaHoe mpaso. Jlokyments! B 2-x Tomax. T. 1. CocraBurenu
10. M. Kozsocos, 3. C. Kpusuukosa. M.: Mexayn. otaomrenus. 2002. C. 352.

I KoHBeHIis Npo MOPSIOK BUPINIEHHS {HBECTHIIHHMX CIOPiB MiK JepiKaBaMH Ta
inozemHnMH ocobamu. URL: https://zakon.rada.gov.ua/laws/show/995 060

2 Ceynbepka KoHBeHIis 1985p. Mpo 3acHyBaHHS 6araTOCTOPOHHBOTO ATEHTCTBA 3 TAPAHTIH
imBectuniit. URL: https://zakon.rada.gov.ua/laws/show/995_268.

3 Yrona npo mos’si3ani 3 Toprisiero iHBecTHuiitHi 3axomu. URL: https://zakon5.rada.gov.ua/
laws/show/981_009/

¥ 3akon Vkpainu “IIpo iHBecTHMiliHy AisnbHICTH”. Bidomocmi Bepxoenoi Padu Ykpainu
(BBP). 1991, N 47, cr. 646.

% 3akon Vkpainu “IIpo pexum iHo3eMHOTo iHBecTyBaHHs”. Bidomocmi Bepxoenoi Padu
Yipainu (BBP). 1996. Ne 19. Cr. 80.

18 3akon Ykpainu “TIpo 3aXHCT iHO3EMHMX iHBeCTHIii Ha Ykpaini”. Bidomocmi Bepxognot
Paou Ykpainu (BBP). 1991, N 46, crt. 616.
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business entities created using the property and assets of national origin”17 as

well as the Economic Code of Ukraine’®. Ukraine ratified the Convention on
the procedure for settlement of investment disputes between States and
foreign citizens (March 16, 2000)".

These are fundamental legal acts, which are designed to form the basis of
the legal order in the field of investment activity, and, therefore, are able to
influence the investment climate and investment attractiveness of our country
in the eyes of foreign investors. Among the factors that also have a positive
effect on the state of the legal order; legal guarantees for foreign investors in
Ukraine take an important place.

Among the most important guarantees that Ukrainian legislation
establishes with respect to foreign investors are the guarantee of stability of
the conditions for carrying out investment activities, respect for the rights and
legitimate interests of its subjects. State bodies and their officials do not have
the right to interfere in the activities of subjects of investment activities,
except when such interference is allowed by current legislation and is carried
out within the competence of these bodies and officials®. Article 397 of the
Economic Code of Ukraine, among the most important guarantees, also
provides for compensation and compensation for losses to foreign investors.
Compensation and reimbursement to foreign investors of losses caused to
them as a result of actions, inactivity, or improper fulfillment by the state
authorities of Ukraine or their officials of obligations regarding a foreign
investor or an enterprise with foreign investments includes not only direct
damage, but also lost profits, as well as moral damage (damage business
reputation).

At the same time, the complex of legal guarantees stipulated by the
legislation of Ukraine regarding foreign investments implies that the
Ukrainian legislation imposes certain requirements on the actions of a foreign
investor.

First of all, these are the requirements of doing business in Ukraine
legally, in full compliance with Ukrainian legislation. In 2016, in order to

' 3akon Vkpainm “IIpo yCYHeHHs JMCKpHMiHAamii B OMOJATKYBAaHHI Cy6’eKTiB
p po ycyi P YB, y

TOCITIOJIAPIOBAHHS, CTBOPEHUX 3 BUKOPUCTAHHAM MaiiHa Ta KOILITIiB BITYM3HSHOTO MOXOJDKEHHS .
Bidomocmi Bepxoenoi Paou Yxpainu (BBP). 2000. Ne 12. Cr. 97.

8 Tocronapeekuii Konexe Vipainn. Bidomocmi Bepxoenoi Paou Yipainu (BBP). 2003.
Ne 18. Ne 19-20. Ne 21-22. Cr. 144.

9 KoHBeHIis Npo MOpSNOK BUPINIEHHS i{HBECTHIIHMX CIOPiB MiK JepikaBaMH Ta
inozemunMH ocobamu. URL: https://zakon.rada.gov.ua/laws/show/995 060

2 3akom Vxpaimm Ilpo imBectmmiiimy misumemicts. URL:  https://zakon.rada.gov.ua/
laws/show/1560-12.

2 Tocnomapeskuii Konexe Vipainu. Bidomocmi Bepxosnoi Padu Yipainu (BBP). 2003.
Ne 18. Ne 19-20. Ne 21-22. Cr. 144.
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maximally simplify the procedure for attracting investments by introducing
the declarative principle of their state accounting, Article 395 of the Economic
Code was abolished, which required the registration of foreign investments by
local state administrations, as well as the relevant provisions of other legal
acts. The elimination of administrative control (and the corruption pressure on
foreign investors) removed unjustified obstacles to business.

Nevertheless, the fact of foreign investments is recorded in the statutory
documents of economic entities and is entered into the Unified State Register
of legal and natural persons-entrepreneurs. The subsequent operation of the
business in accordance with the requirements of the law (for example,
compliance with labor laws in relation to employees, payment of taxes, etc.) is
also assumed.

The question of which institutions of justice are really designed to protect
a foreign investor is also very important. Ukraine supports the jurisdiction of
foreign institutions operating in this area. Thus, investment disputes may be
considered by arbitration provided for by the Arbitration Rules of the United
Nations Commission on International Trade Law. Investors are entitled to
apply for the protection of their rights to the International Center for the
Regulation of Investment Disputes, established in accordance with the
Convention on the procedure for resolving investment disputes between states
and foreign citizens.

Such cases can also be considered in the European Court of Human
Rights, and in the state courts of Ukraine.

It should be noted the close relationship between the legal order, the
investment climate, and the investment attractiveness of the country. The
categories “‘investment attractiveness” and “investment climate” are
interpreted differently in economic research. Some researchers identify them;
others see significant differences between them?. Without going into details
of expert discussions, it should be noted that each of these categories has its
own meaning, although in a certain part they intersect and complement each
other. At the same time, investment attractiveness is a peculiar result of the
investment climate and legal order.

As in any case of making decisions on the allocation of capital, the
entrepreneur is guided by two main considerations: 1) the investment image
of the target country and 2) the objective characteristics of the investment
climate in it. Each of these phenomena has its own nature, its own mode of

22KoHBeHIiS TIpo TOPSJIOK BHPINICHHsS IHBECTULIHHMX CIOpIB MDK JepXaBaMH Ta
inozemunmu ocobamu. URL: https://zakon.rada.gov.ua/laws/show/995_060

3 Kypnasaumaa K. AKTyanbHbIE BOTPOCH! OLEHKH HHBECTHITMOHHOMN NPUBJIEKATENEHOCTH H
(akTOpEl aKTHBM3AIMM WHBECTUIMOHHBIX TOTOKOB. OJKOHOMUKA, NPeONPUHUMAMENbCMBO U
npago.2011. Ne 9. C. 11-18.

150



existence, but they are closely linked, in one way or another, correlating
each other.

The investment image is formed by business entities as an informal
conceptual characteristic of the business environment in the country, which,
above all, characterize economic efficiency in the most general characteristics of
the possible financial effect from an investment project. The investment image
of the country is shaped primarily by informal channels, business
communications, the Internet environment, an independent press, and so on.
What is not less important is the perception by the subject of the decision to
invest in a given country of the decisive relationship between the risks and the
financial efficiency of this project. And here begins the peculiarities of
individual perception by a potential investor of many factors that are important
in order to induce his decision in favor of this project. The investment image has
the form of a kind of “matryoshka” in which the investment image of the
country is consistently located, and further in it is the investment image of the
region, city (industry), and particular enterprise. A special component of this
image is information disseminated through unofficial channels about the
political context and legal security of a business in Ukraine. If the sum of
positive characteristics of a particular subject of decision making outweighs the
conditional risks, this project can take place. In the case of the analyzed issues
of attracting foreign investment in Ukraine, given the mentality and peculiarities
of foreign psychology, it is the negative image of Ukraine in recent years that
has been the main factor deterring foreign investors from coming to Ukraine. It
should be recognized that in 2010-2013, by “joint actions” of the authorities
and criminals, the investment image of Ukraine suffered significant image
damage, which is gradually but steadily being overcome in our time. The main
trend in this is the promotion of our country towards the introduction of
European standards and business guarantees. This is not to say that this
promotion is easy and smooth. But there is a feeling that the political will of the
current and potential power is committed (more precisely, doomed) to follow
this vector. And this is probably our best “informal” message to foreign
entrepreneurs who are closely eyeing Ukraine.

The objective characteristic of the investment climate in the economic
doctrine is called “investment attractiveness”. Inthe most general form,
investment attractiveness is a set of characteristics that allow a potential
investor to assess how much an investment object (enterprise, industry,
region, country) is more attractive than others for the investment of funds
required for this investment project.

Among the factors that businessmen undoubtedly weigh, considering
Ukraine as a country of location, legal (legal) conditions and guarantees of
business functioning in our country are important.
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Regarding the state and trends that characterize the legal sphere,
“responsible” for the investment business in Ukraine, there is a wide range of
opinions — from cardinally negative to just as radically positive on the part of
narrowly politically motivated characteristics. I will not argue that “the truth
is, as always, in the middle” — we will try to analyze the facts.

The Law of Ukraine “On Amendments to Certain Legislative Acts of
Ukraine regarding the simplification of business conditions (deregulation) and
attracting investments by issuers of securities”?*, adopted in 2018, is intended
to drastically improve the situation in limiting negative bureaucratic influence
on business.

Another effective factor in protecting business in Ukraine should be the
institution of a business ombudsman, a draft law introducing which is under
consideration by the Ukrainian parliament.

An important component of the approval of European business standards
in Ukraine is the policy of improving the financial sector and reforming the
banking system. Since 2015, measures have been taken to remove insolvent
banks from the market to clean up the banking system from institutions that
had systemic risks, which should lead to a return of confidence in the national
banking system, and as a result, to resume the proper level of lending, which
is more necessary than ever for accelerated development business.

For businessmen information on the gradual improvement of the
conditions for doing business in the field of agricultural production in Ukraine
may be interesting. The most common form of agribusiness in Ukraine,
acceptable to foreign investors, are business partnerships, which may be
national, foreign, or with foreign investment.

One of the landmark legal tools that have emerged in the arsenal of
business and investment protection in recent years in Ukraine is a production
claim introduced by the Verkhovna Rada of Ukraine and signed by the
President of Ukraine — the Law of Ukraine “On Amendments to Some
Legislative Acts of Ukraine Concerning the Protection of Investors’ Rights”
No. 289 — VIII of April 7, 2015, which entered into force on May 1, 2015%,
A production claim is a claim for damages filed by the participants of the
economic company in order to declare the actions of the officials of this
company illegal, which is the formal basis for compensation for the damage
caused. The plaintiff in such cases is a business entity, in whose interests a
claim is filed for damages caused to this company by the actions (inaction) of
its official.

% Zakon Vkpaiaun “TIpo BHECEHHs 3MiH /0 NESIKMX 3aKOHOAABYMX aKTiB YKpaiHH LIOA0
CITIPOIIECHHS BeJICHH Oi3HECY Ta 3aJIydeHHs iHBECTHUIIiif eMiTEHTaMM LIHHNX HanepiB”. Bidomocmi
Bepxosnoi Paou (BBP). 2018. Ne 6-7. Cr. 38.

% Bigomocti Bepxosuoi Pagu (BBP). 2015. Ne 25. Cr. 188.
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The right to submit a claim to the court on behalf of the economic
company, as well as a statement on the implementation of the representative
of the claimant was granted to the participant (shareholder) of this company,
who jointly owns 10 or more percent of the authorized capital (ordinary
shares) of the company. These persons will have the status of a representative
of the relevant company.

Such a representative can carry out the representation of the company
personally (if it is an individual), through its bodies (if it is a legal entity),
government bodies, authorities of the Autonomous Republic of Crimea, local
governments (if it is a state, Autonomous Republic of Crimea, territorial
community), through its other representatives. At the same time, a participant
(shareholder), who collectively owns 10 or more percent of the authorized
capital (ordinary shares) of a company, may carry out the company’s
representation through one of the participants (shareholders), or jointly
authorize another person, as provided for by the new, 8 article 28 part
Economic Procedural Code of Ukraine?.

As it is known, one of the most important barriers that recently kept
Western investors from coming to Ukraine was the lack of real independence
of courts from the political and administrative influence of the legislative and
executive authorities, their corruption, as well as the unacceptable corruption
of the police, customs, fiscal authorities, the licensing system and others.

Among the measures that, in the opinion of the authorities in Ukraine,
should resolutely contribute to the improvement of the judicial system are the
adoption of the Law of Ukraine of June 2, 2016 Ne 1402-VIII “On the judicial
system and the status of judges”?. Fundamental changes in the judicial
system and the legal status of judges demanded changes to the Basic Law of
the country — the Constitution of Ukraine, which was implemented by the Law
of Ukraine dated June 2, 2016 No.1401-VIII “On Amendments to the
Constitution of Ukraine (on Justice)”?,

These legislative innovations are reformist and very ambitious, their
effectiveness and real results (as well as shortcomings) can be fully
manifested in the medium and long term. Experts of the judicial reform
proceed from the fact that these are her first steps, which will require, on the
one hand, a steady adherence to the laws already adopted, and on the other,
the next steps to promote the reform through legislative means.

The main component of this stage of judicial reform, provided for by these
laws, is the creation of a new judicial system for Ukraine, including local courts,
courts of appeal, and the Supreme Court of Ukraine. Such a system of justice is

% Binomocri BepxosHoi Pagu Ykpainu (BBP), 1992, Ne 6, Cr. 56.
7 Binomocti Bepxosuoi Pagu (BBP). 2016. Ne 31. Cr. 545.
% Bigomocti Bepxosuoi Pagu (BBP), 2016, Ne 28, Cr. 532.
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intended (and, as the first results and opinions of experts already show, positive
changes take place) to make the court open, transparent, accessible to the
ordinary citizen. So, at present, any person online can get information about the
composition of the court, the cases that are considered there, the decisions taken.
The possibilities for citizens to attend court sessions, audio and photo fixing,
video recording with a portable camera are also much democratized.

Very interesting from the standpoint of theoretical jurisprudence, is the
legislative initiative to establish in the practice of Ukrainian justice the
principle of the rule of law, designed to ensure the fairness of the decisions
taken by the courts even in conditions of imperfection and inconsistency of
the current legislation. This will be facilitated by the institution of a case
(exemplary) case / This means that the decision made by the Supreme Court
in a particular case will be an example (precedent) for other courts when
considering other similar cases, which will prevent clearly illegal and unfair
decisions, make decisions more open and predictable.

Or, for example, the new procedure for filling the posts of the Supreme Court,
which until recently was closed, backstage, protectionist and corruption. Now,
anyone who meets the formal requirements can take part in an open competition,
and win — subject to successful passing of exams, tests, including psychological
ones. Obviously, exam and test programs need to be improved in order to achieve
100% accuracy in the selection of applicants, but the existing practice of applying
the new procedure indicates a move in the right direction.

Undoubtedly, the reform is not proceeding smoothly, citizens and society
did not see rapid qualitative changes in the functioning of justice, even on the
contrary, due to the dismissal of 2.5 thousand judges out of 8 thousand, the
terms of consideration of cases increased, the efficiency of the courts
decreased. We hope temporarily, otherwise people will be disappointed in this
reform. In order to approve the meanings and tasks of judicial reform, new
rules for re-evaluating judges, such new institutions as the High Council of
Justice, the High Anti-Corruption Court and the High Court of Intellectual
Property should be fully earned.

An important factor in improving the legal climate in the country is
effective law enforcement. To this end, in Ukraine, one of the first, police
reform was initiated (one of the reasons for the initiation of which was that the
level of public confidence in the Ukrainian police at that time fell to 5%). The
fact that the situation has changed for the better, most experts say, is also
considered by many citizens. According to the results of 2017, according to
the Minister of Internal Affairs of Ukraine A. Avakov, the level of confidence
in the new police is 40,7%%. The lag in updating the police from the

% URL: https://censor.net.ua/ua/news/3046947/riven_doviry_do_slujb_mvs_znachno_
vyris_avakov
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expectations of society is largely due to the inertia of the police system, the
difficulties of recruiting new, modern police personnel (as the head of the
National Police of Ukraine, Sergey Kniazev, admits, out of 132,000 police
officers currently, only 18,000 are employed after 2015).

It should be recognized that the implementation of the reform of the law
enforcement system is a very complex, responsible and sensitive process for the
population. Therefore, there is first carried out the experimental implementation
of innovations that are tested by national practice, and only after that they can be
introduced throughout the country. So, now in the Kherson and Dnepropetrovsk
regions an experiment is being conducted on the introduction of the custody
records system, that is, the electronic registration system of the detainees, in
which all actions concerning the detainee are recorded from the time it enters
the temporary detention center. As you know, this is a British model, it works
very effectively in its homeland, its strengths are that everything is controlled
here, there are no moments when human rights violations are possible, because
it fixes who performs certain actions. It is also recorded that the face is under
video surveillance. The introduction of this practice requires significant
financial resources for the acquisition of technical equipment and personnel
training, but experts consider it very necessary.

The implementation of the service approach to its development is
considered to be very promising in the transformation of the Ukrainian police.
Some experts believe that the police should become a service. Service centers
established in many regions that provide administrative services are already
working in this direction. As Denis Monastyrsky, an expert of the program of
reforming law enforcement and judicial systems, notes: “... for the second
year the police have mastered the Scandinavian experience in working with
mass meetings and meetings. | see a positive trend in the fact that we have a
negotiating police; it is also called the “police of dialogue”. In many large
cities, they go to rallies, without weapons, even without uniform,
communicate with the protesters, helping them to realize their right. And this
is an element of the philosophy that the police should be a service ...”*".

Another important area of police reform in Ukraine is the evaluation of its
activities by the level of public confidence. As envisaged by the Order of the
Ministry of Internal Affairs of November 9, 2018 No. 900, registered by the
Ministry of Justice of Ukraine on November 29, 2018, an assessment of the
level of public confidence in the National Police is carried out using indicators
such as crime, police performance and police failures, as well as police and

® Hopa momimis i crapi mpoOmeMH: IO He Tak 3 MPaBOOXOpOoHHOK pedopmoro. URL:
https://ukr.segodnya.ua/ukraine/novaya-policiya-i-starye-problemy-chto-ne-tak-s-pravoohranitelnoy-
reformoy-1161735.html

®1 URL: https://ips.ligazakon.net/document/view/RE32810?an=1
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public relations. The procedure for assessing the level of public confidence in
the National Police is provided for by the Resolution of the Cabinet of
Ministers of Ukraine of February 2, 2018 No. 58 “On Approving the
Procedure for Assessing the Level of Public Confidence in the National Police
of Ukraine™®. It seems that in this way the “feedback” of the police with the
population, which is so necessary in law enforcement, will be strengthened,
which should contribute to the improvement of its activities.

Important for foreign investors in such a large, on a European scale,
country like Ukraine, are also regional conditions for doing business and
supporting investment activities. Local state administrations (district, oblast)
are empowered to develop programs for the socio-economic development of
the respective territories, make proposals for the creation of free economic
zones, facilitate the creation of enterprises with foreign investments, carry out
investment management, including with the participation of foreign investors,
submit for discussion relevant bodies of proposals for attracting foreign
investment in the economic development of relevant administrative-territorial
units. Also, local governments organize events aimed at promoting the
investment attractiveness of the region.

CONCLUSIONS

Attraction of foreign investments into the economy is reasonably
considered to be one of the most powerful resources for its development, so it
is extremely important for Ukraine. The attractiveness of the country for
foreign investment is determined by a number of factors, one of the most
significant is modern, encouraging inward investment legislation, relevant law
practice functioning of the economy and business, an adequate level of
protection for business institutions of justice and law enforcement systems,
tolerant attitude to business, including a foreign one. In this sense, it is a legal
procedure in the area of investment and enterprise development that business
is particularly sensitive concerning the country, the economy of which is
planned to invest into.

Legal order is an integral indicator of the legal life quality of the state and
society-legislation, its ability to protect rights and freedoms, property,
economy, entrepreneurs, foreign investment among other things, against
undue influence (crime, racketeering, corruption, arbitrary political decisions,
populism), functioning of state institutions in strict accordance with the law,
the effective functioning of the judicial system under the rule of law, as well
as sustainable respect for law in society and its proper implementation by
citizens, organizations and institutions.

% URL: https://ips.ligazakon.net/document/view/KP180058?an=1
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SUMMARY

In general, the material cited here shows that Ukraine, having embarked
on the implementation of European business standards, consistently
establishes them in national legislation, approves the practice of its precise
and strict observance, and provides the necessary state guarantees. This
creates positive conditions for strengthening the legal order in the sphere of
economic activity and business, forming the image of Ukraine as an attractive
country for foreign investment.
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JURIDICAL ACTIVITY AS A SPECIAL AREA
FOR THE APPLICATION OF JURIDICAL ALGORITHMS

Manko D. G.

INTRODUCTION

Juridical activity is a special type of social practice. It is related to such
principles as legal education, analytical thinking, knowledge of current
legislation, understanding of procedural and processual features of legal
proceedings.

The effectiveness of such activity is based on the knowledge of the
conditions of establishing the factual circumstances of the case and their proper
registration, high legal qualification and the ability of legal construction, taking
into account the understanding of the rules, methods, and principles of
technologies for solving a legal case and the creation of legal acts.

There is no doubt that juridical activity is a special kind of legal activity.
The legal activity of legal entities is manifested in the form of legally
significant actions (acts or inactions).

Taking into account the fact that a system of specially authorized bodies
and, accordingly, targeted logistic is necessary for the implementation of the
juridical activity, the main form of such activity is the legal process. It is the
main form, though not the only one since separate procedures are also carried
out within the framework of juridical activity.

Legal procedure, for its part, is a form of implementation of legally
significant actions (which are primarily one-off). Report submission, signing
of the contract and many other legal procedures do not require “special”
powers, the system of special bodies, and accordingly the logistical support
from the subject of their implementation.

However, the correlation of categories of juridical activity and legally
significant actions indicate a wider scope of the latter’s logical content.
Juridical activity is a specific form of legal action carried out by specially
authorized entities.

1. Juridical activity in the system of social activities
In his turn, V.I. Chervonyuk states that “legal activity is a social quality
that stems from social and legal principles, needs and interests of people, and
is characterized by the actual implementation of legal requirements,
principles, and regulations. Legal activity characterizes the life of law at the
stage when its prescriptions and principles become effective. Therefore,
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simplifying, we can say that law in action tends to legal activity, the content
of which is any manifestation of law in public life. Legal activity thereby
reflects the interaction between society and the individual that is provided by
the law. Consequently, the content of legal activity covers: 1) a set of personal
social and legal qualities of the subjects which determine the possibility of
their participation in the legal life (internal aspect); 2) the very real life of the
individual, the community of people in its various quantitative and qualitative
characteristics in the scope of law (external aspect)®.

According to I.M. Zaitsev, “juridical activity is characterized by a certain
order, which must be — and in most cases is — optimal for the implementation
of certain legally significant actions. It is established by the relevant
regulations. For instance, the rules and regulations of representative bodies of
state power, the adoption of legislative acts, the elections, the defense of
dissertations, the procedure for service of a housing warrant, inheritance, etc.
The optimum order contains a program of juridical activity, it is of indicative
importance for the achievement of a particular legal goal, thereby increasing
the efficiency of legal regulation of juridical activity and guaranteeing its
legitimacy and effectiveness.Violation of the order is an offence, and in some
cases, the results of such unlawful activities are legally void (invalid)™?,

However, legally significant actions can be implemented in the form of
inaction. So, for example, compliance with the provisions of regulations that
prohibit certain actions.

Therefore, it should be taken into consideration that the legally significant
activity of legal entities can be manifested: 1) in the form of juridical activity
(carried out in the form of legal process and legal procedures), 2) in the form
of performing separate legal actions (carried out in the form of legal
procedures), 3) in the form of legally significant inaction a) is carried out in
the form of a legal algorithm for compliance with the prohibition, b) is carried
out in the form of awareness of a legally significant prescription
(understanding of norms-definitions, notions, regulations, principles).

Juridical activity is a reflection of the features of law-making and
implementation of legal norms that are carried out in accordance with
established rules, as well as: legal culture, legal technology and legal
education in a particular country. This necessitates an analysis of the legal
system in more detail and the separation of its constituent elements.

! DnemenTapHbIe Hauama oOIIel TeOPHH MpaBa: yueO. MoCobHe /Ui By30B / O 0bIeit pei.
ZI-pa opua. Hayk, npod. B. W. Yepsontoka. IIpaBo u 3akon, M.: Komnoc C, 2003. C. 54.
3aiines U. M. TorsiTie u comepixanue ropuandeckoro npomuecca / Teopus rocyaapcTsa u
npasa. Kypc nexunii. ITox pex Matysosa H. U., Mamsko A. B. 2-¢ u3n., nepepab. u gom. — M.:
IOpucts, 2001. C. 442.
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According to N.M. Onishchenko, the structure of the legal system includes
the following principal elements: “l) law as a set of norms created and
protected by the state; 2) legislation as a form of expression of these norms
(regulations); 3) legal requirements; 4) legal institutions implementing the
legal policy of the state; 5) judicial and other legal practice; 6) the mechanism
of legal regulation; 6) the implementation process (including acts of
application and interpretation); 8) rights, freedoms, and obligations of citizens
(law in a subjective sense); 9) legal activity; 10) systems of legal relations
formed in society; 11) law and order; 12) legal ideology (justice, legal
doctrines, theories, legal culture, etc.); 13) subjects of law (individual and
collective); 14) systematic links that ensure the unity, integrity, and stability
of the system; 15) other legal phenomena (legal liability, legal personality,
legal status, regime, guarantees, legitimate interests, etc.)”.

Along with the above-mentioned, there is a scientific position according to
which “the legal system consists of the following components:
1) institutional — subjective composition (subjects of law) as a system-forming
factor of the whole legal system; 2) normative (regulatory) — legal norms and
principles governing the relations between the subjects of law, objectified and
systematized in normative legal acts; 3) ideological — the legal understanding
of each person, society, sense of justice, legal culture, the opportunity to
evaluate the legal existence and to choose a possible variant of behavior —
lawful or unlawful; 4) functional (processual) - law-making, law-
enforcement, law-application, legal activity, legal education, legal relations,
legal practice; 5) communicative — integrative (aggregate) connections of all
subsystems of the legal system of society, which generally determine the
effectiveness of legal regulation, legality, law, and order®.

The last of these stances of understanding of the legal system is seen as more
clearly reflecting the types and interconnections of its components, and therefore
taken as a basis in our research. It is within the functional component of the legal
system that we can identify the initial features of juridical activity.

However, it should be considered that the notion of juridical activity,
which has recently received considerable attention, includes many positions of
understanding, both with regard to its nature and its types. These issues make
it difficult to develop a unified approach to the definition of juridical activity
and to establish its place in the legal system of Ukraine. Juridical activity is
identified with legal behavior, legal practice, activity, legal forms of state
activity, legal process, legal relations, and other related phenomena.

® Onimenxo H. M. ITpasoBa cuctema: ipoGmemu teopii / Onimenko H M. K.: Tu-T neprann i
mpasa im. B. M. Kopenskoro HAH Ykpainu, 2002. C. 18.
IlpaBoBi  cuctemn  cydyacHocti.  [nobamizaumis.  Jlemokparusm.  PosBuTok /
B. C. Xypascekuit, O.B. 3aifuyk, O.JI. Komunenko, H.M. Omimenko; 3a 3ar. pen.
B.C. XKypagcbkoro. K. : FOpiakom InTep, 2003. C. 57.
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Given the diversity of approaches to understanding juridical activity as a
legal phenomenon in the context of research objectives, it is advisable to
consider the law conditionality of juridical activity.

A characteristic feature of juridical activity as an element of any legal
system is the fact, that its formation takes place under the influence of the
aggregate of ideological, regulatory, economic and other factors.

In this regard, O.V. Minchenko points out that “juridical activity and law
act as two sides of the existence of legal reality — theory (doctrine) and
practice. The law defines the basic parameters of legal activity — functions,
purpose, tasks, as well as the main objects of influence. Thus, in their relation
law and juridical activity interact as cause and effect”™.

Juridical activity as a complex and multifunctional legal phenomenon can
be studied and defined in different contexts or systems of “coordinates” of
scientific research. The analysis of approaches to the interpretation of legal
activity in the scientific literature ° allows to distinguish the main of them:

— juridical activity as a type of social activity in which it is considered in
comparison with other types of social activity — such as economic activity,
political activity, pedagogical activity, etc., but juridical activity is identical to
legal activity since it can be performed by any subject of law as well as
economic activity is carried out not only by economists and political activity —
not only by politicians;

— juridical activity as a type of legal activity, within which the activity of
lawyers is already distinguished, unlike in other types of legal activity, that
can be carried out and is carried out by “non-lawyers”, but the understanding
of juridical activity is usually limited to its legal properties, and to some
extent, these properties are lost as a form of social activity (that is, social
characteristics that are legal but not reducible to them)’;

— juridical activity as a legal practice. The limitations of such a scientific
analysis lie, first, in its orientation solely to legal practical activity, and thus
its removal beyond the scope of the study of juridical scientific and juridical
educational activity, and, secondly, its identification with legal practical
activity®;

® Minuenko O. B. OcoGnuBocTi 3ailicHeHHs IOPUJIMYHOI JisUTEHOCTI B YMOBaX I'€pMaHCHKOI
npaBoBoi cim’i. C. 67.

8 Yanuuckuii A. D. TIpodeccronanpHas nesaTenbHOCTh OPUCTA. BBeneHe B CliennanbHOCTb.
VYuebHoe mocobue / A. D. Kanuuckuit. M. : U3narensctBo BEK, 1997. C. 6.

" Onimenko H. M. TIpaoBa cuctema: mpobiemu teopii: Mororpadis / H. M. Onimenko. —
K. : In-1 nepxaBu i npasa im. B. M. Kopernbkoro HAH VYkpaiuu, 2002. C. 71.

® Jleymm B. U. CoOTHOIIEHHe NpPaBOBOW MPAKTHKH M IOPHIMYECKOH NeATETbHOCTH /
B. 1. Jleymmn // YOpunndeckast 1esTelNbHOCTb: CYLIHOCTB, CTPYKTypa, Bumsl: CO. Hayd. Tp. —
Spocnasns : Sp. I'Y, 1989. C. 47.
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— juridical activity as an element of the legal system. At the same time,
attention is paid to its systematicity, place, role, purpose in the legal system,
relations with other elements of the legal system, etc. However, this approach,
distinguishing the systematicity of legal reality and the juridical activity itself
as the dominant of the scientific search, still reduces juridical activity to legal
activity®;

— juridical activity as a type of professional activity, the peculiarity of
which is its implementation on a professional basis in the legal sphere of
public life.

Such an aspect of the study on juridical activity makes it possible to
consider it as certain integrity in the unity of social and legal properties™.

Thus, pluralism of scientific approaches to the definition of the features of
juridical activity, unlike monism (one-dimensionality), provides the
comprehensiveness of the study, but the most appropriate for use in this
research is the interpretation of juridical activity as a professional activity in
the field of law or professional legal activity of lawyers since it is the
professionalism of juridical activity that allows to consider it in the unity of
social and legal features of a particular profession, therefore, as an element of
not only legal, but also economic, political, cultural, social, state, non-state
(civil society) and other spheres of public life, or the activity of lawyers as
professional legal scholars (practitioners, scientists, educators) in their social
properties, that is, in a comprehensive way.

In his turn, D.O. Tikhomirov, analyzing approaches to understanding the
juridical activity, notes that “on the basis of those basic provisions concerning
juridical activity as a type of social activity, which reflects its general and
peculiar properties in relation to social activity and its other types, we should
distinguish the following characteristics:

— social activity is carried out in society, and social phenomena are its
conditions, forms, means, purpose, results, etc.;

— social activity emerges, exists and evolves in society and is to meet
relevant needs;

— the main components of social activity are subjects, objects, subjective
and objective parties, or subject — object — purpose — forms, methods, means —
the result and the actual process of activity;

— by the criterion of spheres of social life, it is divided into economic,
political, social (in the narrow sense), spiritual, as well as state and non-state

® Onimenko H. M. TIpaBoBa cuctema: mpobiemu teopii: Mororpadis / H. M. Onimenko. —
K. : In-T mepxaBu i mpasa im. B. M. Kopenskoro HAH Ykpainu, 2002. C. 124.

0 Tycapes C. JI, ¥Opumiana misTbHICTB: METOJONOTIUHI Ta TEOPETHUHI ACTIEKTH: aBTOped.
JUAC. Ha 3100yTTs HayK. CTYIEHs A-pa ropua. Hayk: crenl. 12.00.01 “Teopis Ta icTopist nepas i
Mpasa; icTopis moiiTHuHMX i npaBoBux BueHp” / C. /1. 'ycapes. K., 2007. C. 15.
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(public), legal and non-legal; by the levels of existence of its subjects —
activity of society, social collective, individual; by professional
implementation — professional and non-professional™.

In his time, V.M. Kartashov, understood juridical activity as “such
mediated professional, labor, the state-power activity of competent bodies in
making legal decisions, aimed for performing public functions and tasks
(creation of laws, administration of justice, the concretization of law, etc.) and
satisfaction of social, group and individual interests*2. This position, on the
one hand, reflects a close relationship with the state, juridical activity is the
prerogative of state bodies, so the basic properties of state sovereignty are
manifested in this activity, and on the other hand, it significantly reduces the
importance of its non-state forms as institutions of civil society.

The work of V.I. Leushin is a certain development of the ideas of
V.M. Kartashov. Analyzing juridical activity, Leushin refers to its subjects —
legislators, competent authorities and their officials who make law-
enforcement decisions; bearers of subjective rights and responsibilities, and
equates juridical activity with legal practice, legal activity, although puts
emphasis on its professional character™.

Similar approaches to distinguishing the properties of juridical activity
have been applied in the works of other authors, and therefore its peculiar
features — legality and professionalism, unity of juridical practical, scientific
and educational activity — have remained unaddressed. At the same time, the
necessity of this is emphasized by N.M. Onishchenko, who underlines the
importance of the conditions of carrying out the professional juridical activity:
social environment, legal elements, a system of resource, personnel,
information, technical conditions, financial support, and others™.
O.E. Zhalinsky singles out professionalism as a basic feature of juridical
activity™.

O.F. Skakun is also prone to this approach considering it necessary to take
into account the features of legal practical, scientific or educational activities
and their interaction. According to the opinion of O.F. Skakun, juridical

' Tuxomupos JI. O. IOpumnuna MisBHICTE B aHTJIO-aMePHMKAHCHKH TpaBoBil cim’i
(Teoperuko-mpaBoBi acniektn). C. 44.

12 Kapramos B. H. FOpunuueckas 1edTeabHOCTb: HOHITHE, CTPYKTYpa, LEHHOCTh. CapaToB:
W3n-Bo Capatosckoro yH-Ta, 1989. C. 78.

2 Jleymun B.U. IOpummdeckas NpakTHKAa B COLHAMMCTHUeckoM obmectse: (IHOceo-
JIOTMYECKHH U CIIeNHaIbHO-FOPUIMIECKUi acniekT): ABroped. auc... 1-pa ropua. Hayk : 12.00.01/
CBeputoBCK. 1opua. HH-T UM. P. A. Pynenko. Cepainosck, 1990. C. 22.

¥ Kamuuckuit A. 9. TIpodeccronanbHas AEATENBHOCTh IOPHUCTAa. BBeneHue B crenu-
aJBHOCTB. YueOHoe rmocobue / A. 3. XKanuuckuii. M. : U3garenscteo BEK, 1997. C. 3.

5 Kamunckuii A. 9. IpodeccHoHaTbHAs IeATETHHOCTS IOPHCTA. BBenenne B crienmais-
HOCTh. YuebHoe nocodue / A. D. XKamunckuii. M. : UspatensctBo BEK, 1997. C. 3.
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activity should be seen as a juridical practice that embraces all areas of
activity of lawyers, as legal scholars and is a key element of the content of
juridical practice. The author concludes that, in addition to direct juridical
practice, the activity of a lawyer also lies in scientific and educational forms.
Moreover, the cited work convincingly substantiates the possibility and
necessity of interaction of these forms of juridical activity*®.

In this context, it is necessary to mention the contemporary and
comprehensive study of juridical activity carried out by S.D. Gusarev.
Summarizing the various positions on the understanding of the nature of
juridical activity, the scientist distinguishes its following features:

— itis social in its content and is carried out in the field of law as a legal
activity aimed at organizing the activities of other subjects of law, and its
purpose is to regulate and harmonize social relations;

— unlike other types of legal activity, juridical activity is characterized, first
of all, by professionalism and legality, as its peculiar property, and is carried out
by professional lawyers who have the relevant knowledge, skills and abilities;

— the primary classification of legal activity is its division into juridical
practical, juridical scientific and juridical educational activities. Other features
of juridical activity in this context include the usage of legal and non-legal
means, its legal regulation, procedurality and so forth®’.

In the scope of our research study, the scientific position of S.D. Gusarev
is supported and taken as a basis concerning that juridical practice should be
considered as a form of legal activity.

S.D. Gusarev notes that “legal activity is proposed to be understood as a
type of social activity carried out by legal entities with the use of legal means
and with the aim of obtaining a legal result, which contributes to the creation
of law, its development and materialization in the process of functioning of
public relations™®.

In his turn, S.D. Gusarev defines juridical activity as “a kind of legal
activity carried out in the field of law by expert lawyers in order to obtain a
legal result, meet the legitimate needs and interests of social entities in
accordance with the requirements of law™".

16 Cxakyn O. ®. IIpaBoBa cucTeMa YKpainm Ha TpaBoBiii kapti cBiTy / Haykosi momosigi
IHCTUTYTy Jep’KaBHOTO OyHiBHMIITBA Ta MICIIEBOTO CaMOBPSITyBaHHsA AKaleMil NPaBOBUX HayK
VYxpainu. Jonosins Ne 1. X.: Ecniaga, 2004. C.62.

Y Tycapes C.J. FOpumwuma JisTbHICTB: METOJONOTiUHi Ta TEOPETHYHi acriekTH /
C. . I'ycapes. K. : 3nanns, 2005. C.35.

8 Tycapes C.JI. IlpaBoBa AismpHICTH B CTPYKTypi comianbuoi mismbrocti /| Yipaincexe
npago. 2005. Ne 1. C. 41

9 T'ycapes C. [I. Opummana aeontornoris (OCHOBH IOPHIMYHOI [isUTBHOCTI): HaBd.TOCI6. /
C. . T'ycapes, O. 1. Tuxomupos. K. : 3uanmst, 2005. C. 305.
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Analyzing the above-mentioned provisions, we can state that juridical
activity is an important component of the functional block of the legal system.
At the same time, there is no doubt that juridical activity is a special type of
legal activity within the framework of social activity.

When determining the essential characteristics of juridical activity, its
features should be taken into account. According to S.D. Gusarev and
O.D. Tikhomirov’s juridical activities are characterized by the following
features: carried out in the field of law; performed by lawyers; aimed at
organizing the activities of other entities; the purpose of juridical activity is to
regulate and harmonize public relations; use of both legal and non-legal
means; legal regulation of the results of juridical activity; availability of
specific forms of implementation: practical, scientific and educational®.

The study of these features gives us the opportunity to discover the socio-
legal nature of juridical activity and to come closer to understanding its first
element, which, in our opinion, is a juridical algorithm.

“Legal activity is carried out in the field of law. The existence of law
implies the presence of juridical activity, which ensures the functioning of the
law, its effect. Inthe case of absence of legal norms and law in general,
juridical work ceases to be so because it loses its object of influence and its
basic toolkit. The sphere of law is all the structural levels and types of social
relations where law actually exercises its influence. These are the various
spheres of social life, the various situations in which people are guided by the
provisions of legal acts to obtain a positive result. Even in such specific
spheres of social life as the sphere of religious activity, the sphere of activity
of public associations, law also has its influence, though in a somewhat
indirect form”?".

“Legal activity is carried out by lawyers. This means that legal experts are
employed in the field of juridical activity — professionals who have
specialized legal knowledge, relevant work skills, and perform qualified
legally sighnificant actions that determine the content of their work.

The complexity of situations that are solved by lawyers, the higher
standarts of the legal procedure, the peculiarities of formal abstract thinking
and terminology of legal communication imply that juridical work should be
performed only by specially trained experts. If we analyze the legislation of
Ukraine governing the activities of prosecuting authorities, courts, bar and
some other bodies and institutions engaged in juridical activity, one of the

2 Tycape C.JI., Tuxommpos O.JI. IOpummuma neomtomoris (OCHOBH OPHAMUHOL
nistmeHOCTI): HaBu. moc. K.: 3nanns, 2005. C. 37.

2 Tycapes C.JI., Tuxommpo O.J]. IOpuamuna neomtonoris (OCHOBH IOPHIHIHON
nistmeHOCTI): Hasy. moc. K.: 3uanns, 2005. C. 38.
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requirements for candidates for the post is to have higher legal education. And
for the lawyer’s activities, for example, there is a requirement to pass the
qualification examination, which is taken by a highly competent commission.

There are also relevant qualification commissions in the courts, which
periodically check the level of professionalism of their employees. Additional
requirements for applicants are proposed for the occupation of particularly
responsible positions in legal institutions, which demand a special level of
professionalism and considerable experience of legal practice*,

“Juridical activity is aimed at organizing the activities of other legal
entities. It is well known that law in relation to all its subjects exerts a
formally equal influence, which is conditioned by the formal equality of the
subjects of law in terms of the force of legal orders. However, despite this, a
special group of entities stands out, which, in addition to fulfilling their status
obligations, must determine the legal position of others, monitor the quality of
their implementation of legal norms, assist them in the exercising of
subjective rights and legal obligations, to create the right conditions to ensure
a high level of implementation of legal rules. With their activities, lawyers
assist in the preparation of laws and regulations that govern the life of society.
On the basis of legal acts, individuals and legal entities request assistance of
lawyers in solving specific situations. Publication of a law enforcement act of
regulatory or protective character is one of the key examples of organizational
and legal influence”®.

The purpose of juridical activity is regulation and harmonization of public
relations. Law, as we know, establishes certain limits of the possibilities of the
person, which cannot be surpassed, because as the boundary of anotherperson
is violated, there is an interference with the sphere of rights of another subject.

The tasks that are solved in the course of juridical activity are generally to
establish the limits of a possible behavior of the subject, to represent the
client’s interest, to fill the subjective possibilities with content, to protect the
one’s sphere from the unlawful interference of other subjects and to oblige the
guilty ones to restoring a trespassed border?.

“In the course of juridical activity, both legal and non-legal means are
used. In the field of law it is impossible to do without such means, which are
in one way or another connected with the law and act as the basic tool in the
exercise of the lawyers’ powers. Such means are the legal norms, legal

2 Tycapes C.JI., Tuxommpo O.J]. IOpuamuna neomtonoris (OCHOBH IOPHIHIHON
nistmeHOCTI): HaBu. moc. K.: 3nanns, 2005. C. 38.

% T'ycape C.JI., Tuxommpos O.JI. IOpummuma neomtomoris (OCHOBH OPHANYHOL
nisutbHOCTI): HaBu. noc. K.: 3nanns, 2005. C. 39.

# Tycapes C.JI., Tuxommpo O.J]. IOpuamuna neomtonoris (OCHOBH IOPHIHIHON
nistmeHOCTI): Hasy. moc. K.: 3uanns, 2005. C. 40.
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relations, rights and obligations of legally significant documents and actions,
individual legal instructions, orders, legal consciousness, acts of
implementation of the law, etc. They are all derivative forms of law are legal
phenomena. However, they have to function in different spheres of social life
and in interaction with non-legal phenomena. The latter play the role of
ancillary or subsidiary means used in the practical activity of lawyers and
facilitate to increase their efficiency. Therefore, characterizing legal activity,
one should speak of a combination of legal and non-legal means of exercising
their powers. For example, along with drawing up a protocol on an
administrative offense or issuing a decree recognizing a suspect as a party to
the process, the rights and obligations, the nature of the guilt, the unlawful
acts and the possible negative consequences are explained”®.

“Legal regulation of juridical activity. Law itself is a very powerful tool,
which is explained by the possibility of using state-government coercion, the
existence of an appropriate system of guarantees. Applying the legal norm to
other persons is a form of exercise of power. Legal actions of lawyers can
have serious consequences for other entities. Therefore, the activity of lawyers
is well regulated by the legal norms, although the regulatory role of other
social norms (norms of morality, corporate norms) can be mentioned.

The existence of a coherent system of organic laws governing the
activities of the court, prosecutor’s office, bar, police, notary, as well as the
existence of a system of procedural laws and norms testify to the orderliness
of the legal procedure. Each competence of an official, a legal institution is
exercised in a certain form, according to a certain procedure and within a
specified term. But a clear regulation of activity demands knowledge of its
requirements not only by legal experts, but also by all other persons whose
cases are the subject of consideration. Failure to comply with the procedure,
violation of the terms of action can have adverse consequences, including in
the form of legal liability”?.

“Juridical activity is carried out in the form of practical, scientific and
educational activity. Each of these forms has its own peculiarities of purpose,
content, means of implementation, etc. and takes place in a specific social
environment covered by the concept of the sphere. In this triad, the practice of
lawyers is a leading form, and educational and scientific practice appear to be
additional or specific forms. Juridical educational and juridical scientific
activities are equal elements in the system, and each performs its own

% Tycape C.JI., Tuxomupos O.JI. IOpummuma neomtomoris (OCHOBH IOPHAMYHOL
nistmeHOCTI): HaBu. moc. K.: 3nanns, 2005. C. 40.

% Tycapes C.JI., Tuxommpo O.J]. IOpuamuna neomtonoris (OCHOBH IOPHIHIHON
nisibHOCTI): HaBu. moc. K.: 3nanns, 2005. C. 41.
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function, which makes a harmonious combination and interaction of elements
in the system”?’.

In our opinion, in addition to these features of juridical activity, the
following should be distinguished: juridical activity should be carried out in
accordance with legal technologies; procedural and processual form of
juridical activity; public and private levels of juridical activity; specialized
logistical support of juridical activity.

Conformity of the performed juridical activity to legal technologies, in our
opinion, is one of its most important features because it reflects the
availability of knowledge regarding the rules, methods and means of
organizing and conducting juridical activity.

Procedural-processual form characterizes the external form of
manifestation of juridical activity. Juridical activity is always active, aimed at
achieving a legal result, carried out in a certain legal order socially significant
activity. The organization and the sequence of its implementation meets the
requirements of the processual form and is carried out within the juridical
process and procedures.

Public and private levels of juridical activity reflect not only the specific
nature of its organization, but also indicate the presence of different, by their
status, subjects of its implementation, from public servants to lawyers.

The feature of specialized logistical support of juridical activity is related,
first of all, to the organization of practical juridical activity, but it does not
exclude the need for financing of scientific and pedagogical juridical activity.
Availability of the logistic, its systematic financing is the key to high-quality
and effective juridical activity.

2. Juridical algorithms and their place in the field of juridical activity.

Having determined the nature of juridical activity, its nature and features,
it becomes possible to characterize the place of juridical algorithms in the
field of juridical activity.

Social regulators in the process of normative generalization of social
relations are not only a form and the result of such generalization, but also a
means of further ordering influence on the social system.

There is no doubt that social regulation can only happen if it is clearly
defined who and in what order should perform certain actions or refrain from
their implementation. Given the above-mentioned provisions and the nature of
the juridical algorithm, it is possible to classify juridical algorithms according
to the following criteria:

7 Tycapes C.JI., Tuxomupos O.]l. FOpummuna peontonoris (OCHOBH FOPHIHUHOL
nisibHOCTi): HaBuy. moc. K.: 3nanns, 2005. C. 41.
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According to the level of legal regulation: a) general juridical algorithms —
the provisions contained in the laws, for example, in Article 655 of the Civil
Code of Ukraine states that under the contract of sale one party (seller)
transfers or undertakes to transfer the property (goods) to the other party (the
buyer), and the buyer accepts or undertakes to accept the property (goods) and
to pay for it a certain sum of money; b) special juridical algorithms — the
provisions contained in law-enforcing or enforcement acts, for example, in the
Resolution of the Malinovsky District Court of Odessa on filing a case
Ne 521/22090/14-¢c from 18.12.2014 the following juridical algorithm is
indicated: Defendant is to file written objections to the claim, with reference
to the evidence on which they are based?;

According to the form of legal activity of the subjects of law: a) juridical
algorithms that are implemented through the action, for example, in paragraph
49.3 of Article 49 of the Tax Code of Ukraine it is stated that the tax return is
submitted personally by the taxpayer or an authorized person®; b) juridical
algorithms that are put into practice through legally significant inaction, for
example, Article 11 of the Criminal Code of Ukraine states that a crime is a
socially dangerous action (act or omission) provided for in this Code and
committed by the subject of the crime®. Thus, the juridical algorithm of
legally significant inaction is the passive behavior of a legal entity to commit
a socially dangerous act;

According to the type of legal norms: a) juridical algorithms that are
expressed in substantive legal norms, for example, Article 88 of the Economic
Code of Ukraine stipulates that members of a business enterprise have the
right: to participate in the management of the affairs of the company in the
manner specified in the constituent documents, except in cases provided in
this Code and other laws®"; b) juridical algorithms, which are expressed in
procedural legal rules, for example, part 2 of Article 27 of the Civil Procedure
Code of Ukraine stipulates that persons involved in a lawsuit are required to
submit all their evidence before or during the preliminary court hearing in
order to confirm their claims or objections, and if the preliminary court
hearing is not conducted — before the trial of the merits®;

% €nummit mepxaBHmii peectp cynosux pimress. URL: http://www.reyestr.court.gov.ua/
Review/42016052

° TlomatkoBmit komekc VYkpaimm Bim 21.12.2010p. URL: http://zakon2.rada.gov.ua/
laws/show/1798-19

® Kpuminamsauii xomekc Yipainu Bim 05.04.2001 URL: http:/zakon2.rada.gov.ua/laws/
show/2341-14

' Tocmomapcekuii xomexc Ykpainm Bix 16.01.2003 p. URL: http:/zakon0.rada.gov.ua/
laws/show/436-15/paran720#n720

3 uBineHuit  mpouecyanbHWi  komekc — Ykpaimm  Bim  02.12.2010 p.  URL:
http://zakon3.rada.gov.ua/laws/show/2755-17/paran1206#n1206
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According to the nature of manifestation in social activity: a) processual
juridical algorithms, for example, in part 1 of Article 314 of the Criminal
Procedure Code of Ukraine, it is stated that after receiving an indictment, a
request for the use of compulsory measures of medical or educational
character or a application for an exemption from liability, not later than five
days from the date of its receipt, the court appoints a preparatory hearing and
summons the participants of the court proceeding®; b) juridical algorithms
related to the process of procedures, for example, the Law of Ukraine
“On Elections of People’s Deputies of Ukraine” regulates the procedure for
the implementation of separate procedures related to the election process
(voting, participation in constituent meetings, etc.), so in part 5 of the
Article 85 of this law stipulates that the ballot papers are filled by the voter
personally in the booth for secret ballot®; c) juridical algorithms of
independent legal procedures, for example in paragraph 10 of part 2 of
Article 25 of the Law of Ukraine “On State Registration of Legal Entities,
Individual Entrepreneurs and Public Organizations”, it is stated that the
Extract from the Unified State Register in paper form is provided with the
signature and seals of the state registrar’;

According to the form of expression: a) written juridical algorithms — recorded
in the texts of written legal acts; b) oral juridical algorithms — expressed in the
officially recognized form of algorithms of verbal implementation of legal norms,
for example, verbal order, verbal warning, etc.;

¢) conjunctive juridical algorithms — expressed in an officially recognized
form of acts of non-verbal or symbolic enforcement of legal rules, for
example, subparagraph 1 of paragraph 33 of the Traffic Rules®® contains a
description of a warning road sign, which, after its actual siting, will be a
symbolic conjunctive act attributing certain algorithm of the behavior of
subject of law.

According to the degree of historical development of the society:
a) conscious algorithms that are based on mono-norms and reflect the order of
achievement of the expected result through the implementation of
interdependent actions by the individual, or through the refraining from their

¥ KpuMminameHuMIi mpolecyambHHEl  Komekc Ykpaimm  Bim  13.04.2012 p. URL:

http://zakon3.rada.gov.ua/laws/show/4651-17/paran2769#n2769
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implementation; b) juridical algorithms — the sequence of actions of the
subject of law regulated by legal acts.

According to the feature of enforcement and the form of the prescription:
a) rigid — algorithms that have a legally binding form; b) mild algorithms that
are advisory.

Respectively, regardless of the nature (sequence) of the execution of legal
orders, whether it is an action or an inaction (as in the case of the prohibition
algorithm), the basis of such implementation is a legal algorithm (a sequence
of actions regulated by a legal act).

CONCLUSIONS

The content and form of juridical activity is expressed in legal acts. The
activity of lawyers and many other entities, including those with a competent
legal awareness, is to create, effectively use or enforce legal acts.

Legal acts are an external expression and their legal composition and legal
technologies are the starting points of the content of the formalization of law.
The substantive and formal nature of the legal composition reflects the desired
form of legal act, and legal technologies provide the rules, methods and
techniques for their creation. The future effectiveness of written legal acts
and, accordingly, their impact on the processes of legal regulation of public
relations depends on the quality of these provisions.

Creation of legal documents is an integral part of juridical activity, and not
only the form, but also certain procedures that transfer the actual relations into
the expressed in a written act rule, order, fixation of status, etc. Formalization
is a binding element of the law-making process.

It should be noted that in this case, we do not reduce the understanding of
law only to the legalistic approach. The idea, the spirit, the principles of law,
the, all these axiology notions, along with sociological aspects (conflict and its
solution, the so-called “law in life”) are also taken into account.

Each of them allows us to get closer to understanding the essence of law,
as the most authoritative social regulator in modern society, and to identify
issues that arise in the legal field. However, in the modern conditions, the
“bare” idea of law (the right of a particular subject / entities) loses
effectiveness of its implementation without formal certainty and connection
with the state.

SUMMARY

In summary, it should be noted that juridical activities play an important
role in the processes of social relations regulation. This is related not solely to
the fact that the results of such activity are the creation of legal acts, but also,
it is of great importance for our study, because due to effective juridical
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activity, the rights and freedoms of the subjects of law are embodied and their
protection is ensured. The latter indicates that the juridical activity is carried
out in accordance with a certain order, which, in our opinion, is clearly stated
in the juridical algorithms.
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METHODS OF PUBLIC ADMINISTRATION
Nenko S. S.

INTRODUCTION

The problem of the methods of any activity is directly related to the more
General problem — the ratio of the goal and the means to achieve it. Under the
methods of activity usually understand the ways or means to achieve the goal,
the solution of certain tasks.

Management is realized, as a rule, in purposeful influence on the
corresponding object of management. It is in the process of such an impact
that the management functions are practically realized, the tasks set for the
subjects of management are achieved. Management influence is carried out
with the help of certain techniques and means. Management methods are such
techniques and means. They represent the relationship between the subjects
and objects of management.

1. The concept and system of administrative and legal methods
of public (state) management

Methods of public administration are various ways, means, receptions of
direct influence of subjects of management and their officials on objects of
management for the purpose of performance of the tasks and functions
assigned to subjects.

Scientists often consider management methods as a set of techniques,
operations and procedures for preparing and making, organizing and
controlling the execution of management decisions made by participants in
the management process. In other words, the method of management is a way
of practical implementation of the goals, objectives and functions of
management. Under the methods of management activities also understand
the methods and techniques of analysis and evaluation of management
situations, the use of legal and organizational forms of influence on the
consciousness and behavior of people in controlled social processes,
relationships and relationships. More often methods of management are
defined as various ways, receptions and means of purposeful influence of
subjects of management on consciousness, will and behavior of objects of
management for the purpose of achievement of the purposes and performance
of functions of management.

The main thing that characterizes the methods of public administration is
that they are closely related to the purpose of management, which determines
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the specifics of the use of methods, their choice. Through management
techniques is the connection of the subject of management and its object, then
there is interaction in the management of one person with another person,
team, group of people or team with another team. Management methods are
the most active and effective mobile element in the management system. They
can be used comprehensively, alternatively, complement each other, or
alternate in application®.

Regardless of the content and direction of management methods are
inherent:

— objective organizational form, which is understood as a type of
influence, that is, an individual order (order, order, etc.) or norm (rule) of
behavior;

— the nature of the impact (direct impact, indirect impact through the
creation of stimulating or limiting conditions);

— method of influence (individual, collective, collegial);

— time characteristic (short-term and long-term);

— ftactical and strategic nature.

Management methods are administrative and legal methods. It is in them
that all the qualities of state-management activity are manifested, within the
framework of which the Executive power is implemented. By means of
administrative and legal methods the subject of Executive power carries out
administrative influence on object by use of administrative and legal forms of
management. In administrative law it is generally recognized that the method
and form of management are interrelated parties to the management process.
It is in an appropriate form control method actually performs the role of a
method (means) of the control action. The form of management gives life to
methods, and through them-and functions of management.

The state uses various methods to perform its tasks and functions.
Traditionally, management methods are generally divided into scientific and
unscientific, democratic and dictatorial, state and public, administrative and
economic, General and special®.

At the heart of all methods of public administration are two universal
means of state and public activity — persuasion and coercion. They permeate
all other forms and methods of government.

Persuasion is a system of educational and incentive measures aimed at
forming the habit of objects of management to voluntarily comply with the
requirements of legal norms.

! Kolpakov, V. Administrative responsibility (administrative-tort law): studies.no./
V. Kolpakov. Kyiv: Yurinkom Inter, 2008. 256 p.

2 Kolomoets, T., Gulevskaya G., Administrative law of Ukraine: textbook / for General ed
T. Kolomoets, G. Gulevskaya. Kiev: Istina, 2017. 216 p.
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Such activities include explanations, education, encouragement, criticism
and the like. In most cases, administrative and legal norms are implemented
voluntarily. Therefore, the method of persuasion is the main one in
management activities. Non-state (public) coercion is closely related to
persuasion. Measures of state coercion are applied when other means of
influence on the relevant subjects have been exhausted.

Depending on the nature (content) of the impact, there are administrative
and economic methods (direct and indirect).

Administrative methods are expressed in the adoption of decisions binding
on the object of management, non-compliance with which entails
administrative or disciplinary responsibility, that is, these objects are directly
attributed to certain behavior. The controlling influence in this case is
manifested in the unilateral definition of tasks, rights and obligations, a
particular behavior of the object of management.

Economic methods are expressed in the creation of such conditions for the
objects of management, in which they themselves choose the appropriate
behavior under the influence of economic (material) incentives. Here the
element of prescription characteristic of administrative methods is absent. The
controlling effect is achieved by determining the economic benefits or
damage. This means that the object of management is prompted to proper
behavior; the other entails for him not legal responsibility, but the
deterioration of the material (economic) condition. The means of such
influence include the regulation of prices, profitability, taxes, credit policy®.

According to the degree of impact, public administration methods are
divided into regulation, General management and direct management.

Regulation refers to the definition of a General policy in relation to the
relevant branch of management and its implementation in regulations, that is,
legal regulation. Regulation is used primarily in relations between state bodies
and non-state enterprises, institutions, organizations, associations of citizens
and citizens. In addition, regulation is often a prerequisite for overall
leadership and direct management. This method is most often used by Central
Executive authorities.

General guidance is the practical implementation of public policy through
planning and forecasting, coordination of other actors, monitoring, assistance
and the like. General management is exercised by all ministries and
departments and other Executive bodies.

Direct management consists in direct and systematic influence on objects
of management according to the set purpose and tasks. This is a routine, day-

% Bakhrakh, D. Administrative law of Russia: Textbook for universities / D. Bakhrakh.
Moscow: Norma, 2012. 444 p.
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to-day management of an operational nature. It extends to the objects which
are in direct subordination of governing bodies.

2. Administrative coercion in the system
of public administration methods

Administrative coercion is a type of state coercion. State coercion in a
democratic country is characterized by the fact that this method of exercising
state power is auxiliary, applied on the basis of persuasion and only after
persuasion. This means, first, that coercion is always based on the use of
various measures of education, explanation and stimulation. Secondly, it is
used only when the appropriate means of persuasion are ineffective. Third,
persuasion and coercion are used, as a rule, comprehensively*.

State coercion and its component — administrative coercion should be
considered as one of the integral components of the exercise of state power, as
its method. On the other hand, this coercion is not an end in itself, it is a
consequence of certain behavior of various social actors, behavior that
deviates from the requirements of legal norms, is a threat to the relations that
are regulated and protected by these norms, and is used to eliminate
(“remove”) such behavior. There are also cases when the threat to public
relations arises objectively, for example due to the action of the forces of
nature, that is, in the absence of illegal behavior, but the need to eliminate it is
no less urgent.

State coercion is the only one that can be applied on behalf of the whole
society to any persons located on the territory of the state, and also includes
measures that other social actors cannot use. Such measures are just
compulsory, that is, they are implemented regardless of the will and desire of
the relevant objects. At the same time in the modern state that is characterized
as legal, any activity which is carried out on its behalf, and especially activity
on application of coercion, has to be accurately and completely regulated by
the right, to be based on strict observance of its instructions®.

Therefore, state coercion is the application of special measures of
influence to certain persons in order to induce them to comply with the
requirements of legal norms. State coercion comes in two forms-as judicial
and administrative (extrajudicial) coercion. In addition, state coercion is
regulated by the norms of various branches of law, so it is simultaneously a
legal coercion (civil law, disciplinary, administrative, criminal law).

4 Kolpakov, V. Administrative responsibility (administrative-tort law): studies.no./
V. Kolpakov. Kyiv: Yurinkom Inter, 2008. 256 p.

® Vasilyev, A. Administrative law of Ukraine (General part): Textbook / A. Vasilyev.
Kharkiv: “Odyssey”, 2012. 288 p.
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Each type of coercion has specific features that determine its essence and
features, relative independence in the system of state coercion. This is quite
true of administrative coercion.

Administrative coercion is characterized by the following features:

— the use of administrative coercion is always combined with the
extensive use of multifaceted educational tools, with the active formation of
legal awareness, intolerant attitude to anti-social acts;

— administrative coercion is used in public administration to protect
public relations arising in this sphere of public power;

— measures of administrative coercion are applied, as a rule, by
Executive authorities and local self-government and their officials without
recourse to the court. Only in some cases, as an exception, their application is
assigned to the courts (judges) and representatives of individual associations
of citizens endowed with some state powers (for example, members of public
formations for the protection of public order and the state border, various
public inspectors, etc);

— not all bodies of Executive power or local self-government and not all
their officials are competent to apply administrative coercion measures, but
only those of them to whom such right is granted by legislative acts (state
inspections, paramilitary law enforcement formations-militia, security service,
border, internal troops, etc.);

— administrative and coercive measures can be applied not only in
connection with the Commission of offenses, but also in their absence, when
it is necessary to prevent them or to ensure public order and public safety
during various emergency situations (natural disasters, epidemics, epizootics,
accidents, catastrophes, etc);

— unlike other types of state coercion, which in their essence, as a rule,
are equivalent to the corresponding type of legal responsibility (for example,
criminal legal coercion almost completely coincides with criminal
responsibility), administrative coercion in content is much broader than
administrative responsibility. After all, administrative responsibility is a
component of administrative coercion;

— measures of administrative coercion are applied to both individuals and
legal entities (the latter can be applied, for example, such measures as
restriction or prohibition of certain works, suspension of activities of various
facilities, etc.);

— administrative coercion is applied to organizations, officials and
citizens who are not directly subordinated to the bodies and officials applying
influence; that is, administrative coercion is not related to official
subordination, cannot be carried out within a particular management system,
and always has an external manifestation;
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— regulation of administrative coercion, grounds, conditions and procedure
for the application of measures of influence is carried out by the norms of
administrative law, and not only by laws, but also by a number of by-laws;

— activity on application of measures of administrative coercion is
carried out according to administrative and procedural norms which for this
time are fixed mainly at the level of by-laws, and norms of substantive law are
generally not separated (except for the norms regulating the order of
application of administrative penalties);

— measures of administrative coercion are very various, they can have
character of moral, property, personal influence, application of physical force
and firearms is allowed;

— measures of influence are applied in the compulsory order, that is
irrespective of will and desire of the subject to which it is applied” often with
possibility of use for its implementation of other compulsory measures;

— administrative coercion is applied with a threefold purpose:
1) to prevent various anti-social manifestations, to prevent the emergence of a
certain illegal situation; 2) to stop the initiated or already committed illegal act
and to ensure the proceedings in cases of administrative offenses; 3) to punish
persons who have committed offenses.

Therefore, administrative coercion can be defined as the application by the
relevant subjects to persons who are not under their control, regardless of the
will and desire of the latter, provided by administrative and legal norms of
measures of influence of moral, property, personal (physical) and other nature
in order to protect the relevant public relations by preventing and suppressing
offenses, as well as punishment for their Commission.

In the administrative and legal literature, the issues of classification of
administrative coercion measures have not yet been unambiguously resolved,
despite their great practical and theoretical importance. At the same time, the
classification of these measures, proposed at the time by N. Yropkin®, which
is the basis of their classification put the purpose of application, received the
greatest recognition.

As indicated, administrative coercion is used for a threefold purpose.
In accordance with this, administrative enforcement measures are divided into
three types (groups):

1) administrative and preventive measures;

2) measures of administrative restraint;

3) measures of administrative responsibility.

® Administrative law of Ukraine. Academic course: Textbook: in two volumes: Volume 1.
Common part. / Editorial Board: V. Averyanov (head). Kiev: publishing house “legal opinion”,
2014. 584 p.

180



This division most clearly reflects the law enforcement purpose of
administrative coercion.

Some scientists expressed opinion about lack of administratively-measures
precautionary and existence of so-called restorative measures. Precautions
supporters of this point of view refer to the rules of law, because they allegedly
addressed not to the individual, but to all (or many) citizens. This position cannot
be considered indisputable, since administrative preventive measures can be
applied to both groups of citizens and individuals (for example, verification of
documents, administrative supervision of persons released from prison, etc.).

In the scientific literature made reasoned objections against the attribution
of these activities. More convincing is the position of scientists who believe
that administrative enforcement of law as the main goal is not peculiar. The
analysis of these measures shows that they include diversified coercive
measures-civil law, financial law, criminal law.

Some scientists-administrativisty Express thought about existence of
another independent groups measures administrative coercion —
administrative-procedural ensure (coercion). Such a group of coercive
measures actually exists, but it is one of the types of preventive measures, and
not coercion in General, that is, it is not a type of coercion, but its subspecies.

There are other approaches to the classification of administrative coercion
measures with minor differences from those mentioned. However, the
majority of domestic administrationists support the division of administrative
coercion into measures of prevention, suppression and administrative
responsibility. At the same time, the above classification, like any other, is
somewhat conditional, so from time to time it is criticized, its main purpose is
to fully clarify the essence of administrative coercion measures, the grounds
and procedure for their application.

3. Administrative and preventive measures

The name of administrative measures is due to their preventive orientation.
These measures are specific, factual grounds for the application are not, they
are used to prevent offenses, as well as to maintain law and order under
emergency conditions because a threat to public and personal interests,
damage can occur not only as a result of the offense, but as a result of natural
disasters, actions of the mentally ill or minors, and the like. The state is then
forced to resort to the restriction of rights, the application of coercive
measures to persons innocent of violating the law’.

" Bityak Y., Garashchuk V., Dyachenko O. Administrative law of Ukraine / textbook
Y. Bityak, V. Garashchuk, O. Dyachenko et al.; edited by Y. Bityak. Kyiv: Yurinkom Inter,
2015. 544 p.
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These are the actions of health authorities, which forcibly treat infectious
patients, veterinary medicine, which carry out quarantine measures. In most
such cases, there is no offense, but the freedom of action of the person is
limited, the appropriate administrative measures are applied regardless of the
consent or desire of the latter, that is, have a coercive nature.

Administrative preventive measures do not perform the function of
punishing the person to whom they are applied, which is typical for
administrative penalties, so they do not require the establishment of the
offender’s guilt as a mandatory condition of application®.

The main purpose of the application of administrative measures is their
focus on:

a) prevention, diversion of offences;

b) ensuring public order and public safety in various emergency
situations;

c) prevention of occurrence of harmful consequences in the specified
situations.

Therefore, administrative and preventive measures constitute a set of
measures of influence of moral, physical, organizational and other nature,
which allow to identify and prevent offenses, to ensure public order and
public safety in various emergency circumstances.

These measures are applied by many bodies and their officials: the police,
the internal troops, the border service, the security service, the control and
Supervisory authorities (state inspections) and the like.

The application of certain administrative measures is governed by a
significant number of laws and other regulations. These are the Customs code

CEINNTS

of Ukraine, the laws of Ukraine “on the National police”, “on the state border
service of Ukraine”, “on the security Service of Ukraine”, “on veterinary
medicine”, regulations on various state inspections, etc.

Among the administrative measures of restraint, the following occupy a
dominant place.

Document check.

So, police officers have the right to check at citizens the documents
proving their identity, at suspicion in Commission of an offense, and also
other documents necessary for clarification of a question concerning
observance of rules which supervision and control of which performance is
assigned to militia (item 2 of Art. 11 of The law “about militia”). For this
purpose, officials of other state bodies, which exercise control and supervision
over compliance with the relevant mandatory rules, also have the right to
check documents.

8 Bakhrakh, D. Administrative law of Russia: Textbook for universities / D. Bakhrakh.
Moscow: Norma, 2012. 444 p.
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Inspection taking into account the purpose and method of law enforcement
impact on public relations is most often used as a measure of administrative
prevention.

For example, customs authorities carry out customs inspection and re-
examination, internal Affairs and civil aviation bodies-mandatory inspection
of hand Luggage, baggage and personal inspection of passengers of civil
aircraft, border guard bodies-inspection of sea and river vessels and
documents; departmental security-inspection of persons who work at facilities
with special regime, and so on. In all these cases, the main purpose of this
measure is the prevention and detection of offenses, ensuring public safety,
that is, it has a clear preventive character.

Visiting enterprises, institutions and organizations, entering land plots,
residential and other premises of citizens is possible only in clearly defined
cases.

So, the police have the right freely at any time of the day you go to: a) the
territory and premises of enterprises, institutions and organizations, including
customs, and to examine them with the aim of cessation of crimes,
prosecution of persons suspected of committing crimes, in natural disaster and
other emergencies; b) for land in residential and other premises of citizens, if
the pursuit of the criminal or stopping a crime, endangering the lives of
residents, as well as in case of natural disaster and other emergencies; c) in
premises of the citizens who are under administrative supervision for the
purpose of check of performance of the restrictions established by court.
Officials of many other bodies can also visit enterprises, institutions,
organizations to perform control and preventive functions.

Introduction of representation on elimination of the reasons and conditions
promoting Commission of offenses is provided in a number of legislative acts.
Administrative law is a rule established in article 282 of the code of Ukraine
on administrative offences (CAO), under which the subject of administrative
jurisdiction, hearing the case, setting the causes and conditions that
contributed to the Commission of administrative violations, contributing to
the appropriate state authority, public organization or official proposals of
measures to eliminate these causes and conditions. The body (official) that
made the proposal must be informed about the measures taken within one
month from the date of receipt of the proposal.

Temporary restriction of access of citizens on separate sites of the district
(blocking of districts of the district, separate constructions and objects) can be
applied by employees of police and the military personnel of Internal troops.

Thus, police officers have the right to temporarily restrict or prohibit the
access of citizens to certain areas of terrain or objects in order to ensure public
order, public safety, protection of life and health of people in the event of
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escape from custody and detention of a criminal, accidents on the roads, in
other emergency circumstances that threaten the life and health of people
(earthquakes, floods, outbreaks of epidemics and epizootics), as well as during
mass events-demonstrations, rallies, competitions, etc.

In order to ensure public order and public safety, police officers also have
the right to restrict traffic and pedestrians on certain sections of streets and
roads. The reasons for these restrictions may be the repair of roads, laying
communications, emergency, fires, natural disasters, demonstrations, rallies,
mass campaigns, competitions and the like.

Gratuitous use of vehicles and communication facilities belonging to
enterprises, institutions and organizations (except for vehicles of diplomatic,
consular and other missions of foreign States, international organizations
and vehicles of special purpose), is carried out with the aim of preventing
harmful consequences of natural disasters, other emergencies, for travel to
the immediate scene, for delivery to medical institutions of persons
requiring emergency medical care, to prosecute the offenders and delivering
them to the police.

Administrative supervision of persons released from prison supervision
is a system of temporary compulsory preventive measures to monitor and
control the behavior of individuals released from prison by the National
police. The decision on its application shall be taken solely by the judge of
the district (city) court on the proposal of the head of the correctional labor
institution or the police body for a period of one to two years and may not
exceed the terms provided by law for the repayment or removal of a
criminal record.

The restrictions that the supervised person must comply with include:
the prohibition of leaving the house, apartment at a set time, cannot exceed
8 hours a day; the prohibition of staying in certain places of the district
(city); the prohibition of departure or restriction of the time of departure for
personal Affairs outside the district (city); the obligation to appear to the
police for registration. A person violating these restrictions shall be subject
to administrative liability in accordance with article 187 of the
administrative Code.

In conclusion, it should be emphasized that the range of administrative and
preventive measures under consideration is not exhaustive. These are the most
common measures, the protective nature of which is almost beyond doubt.
The legislation provides for the possibility of applying many other measures,
which can also be considered administrative and protective®.

® Kolomoets, T., Gulevskaya G., Administrative law of Ukraine: textbook / for General ed
T. Kolomoets, G. Gulevskaya. Kiev: Istina, 2017. 216 p.
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4. Measures of administrative restraint

Measures of administrative restraint — the most numerous and most diverse
of all administrative-coercive measures-are characterized primarily by the fact
that their application is caused by a real illegal (including objectively illegal)
situation and begins at the moment when it has reached a certain development,
that is, when the use of preventive measures becomes ineffective or
completely useless.

Measures of administrative restraint do not turn away, but directly stop the
existing offenses or objectively illegal acts that create conditions for
establishing the identity of the offender, clarifying the circumstances of the
case and the real possibility for further application of administrative or other
measures to the offender.

Unlike administrative penalties, administrative preventive measures do not
contain an element of punishment of the person to whom they are applied.
Performing along with the educational punitive function, administrative
punishment for its action in time is turned into the past, is retrospective.
Measures of administrative restraint, as a rule, are directed to the present and
therefore are able to independently and quickly resolve the conflict situation,
in particular, forcibly suppress offenses?.

They can also provide conditions for the subsequent application of
measures of responsibility to the perpetrators. Often, preventive measures are
used to combat objectively illegal acts of mentally ill and young people, that
is, persons who are not subject to legal responsibility. Measures of
administrative termination, as well as administrative-preventive measures, do
not require the presence of the offender’s guilt as a mandatory condition of
application.

All this allows to define measures of administrative restraint as the
compulsory termination of the acts based on the law having signs of an
administrative offense, and in separate cases — and criminal-legal character
directed on prevention of harmful consequences of illegal behavior, ensuring
production on cases of administrative offenses and attraction guilty to
administrative, and in exceptional cases — criminal responsibility. Measures of
administrative restraint are applied for the purpose of:

a) suppression of violations of legal norms (administrative offenses,
crimes and objectively illegal acts);

b) preventing the Commission of further offences;

c) creation of conditions for further bringing the perpetrators to justice;

d) elimination of harmful consequences of the offense;

% Vasilyev, A. Administrative law of Ukraine (General part): Textbook / A. Vasilyev.
Kharkiv: “Odyssey”, 2012. 288 p.
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e) restoration of the previous, lawful state.

Measures of administrative restraint are very heterogeneous, differ from
each other in many ways. However, their main classification should be carried
out in accordance with the nature of the scope of application. According to
this criterion, measures of administrative restraint are divided into two groups
(types) — General and special measures.

Measures of administrative restraint of General purpose, which are used in
everyday practice by many law enforcement agencies, are mainly divided,
based on the purpose of their application, into independent (operational) and
auxiliary (security).

1. Independent (or operational) measures of administrative restraint are
characterized by the fact that they quickly resolve the conflict situation, that
is, the conflict is most often exhausted completely. To some extent, it can be
argued that these measures (at least most of them) are on the verge of proper
preventive measures and administrative penalties. For example, an official
warning about the inadmissibility of illegal behavior is very similar in nature
to such an administrative penalty as a warning.

The requirement to cease the wrongful conduct. Such a requirement may
(and must) put law enforcement officials, various state inspectors in the event
of detection of such behavior. The basis of application of the specified action
the termination can make any offense, including a crime. The requirement can
be expressed orally, and also is issued in the form of the written instruction
(order). It is legally binding, disobedience to this requirement is the basis for
the application of other coercive measures.

Bringing persons who evade the appearance in various state bodies and
institutions  (courts, prosecutors, health, internal Affairs, military
commissariats, etc.), is a reaction to the failure of citizens and officials of the
legal obligation to be on their call, a means of ensuring the performance of
this duty. The drive is carried out by the police and consists in the forcible
delivery of the person to the appropriate body or institutions. That is, it is the
removal of her from the place of stay and escort to the destination, combined
with the use of mental or physical motivation.

Administrative detention not related to the implementation of proceedings
on administrative offences. In particular, we are talking about the arrest with
the content in specially designated premises: minors under 16 years old who
are left without care, as well as minors who have committed socially
dangerous acts and have not attained the age of criminal responsibility;
individuals who showed disobedience to the lawful demands of a police
officer; at the same time, on July 1, 2010, the constitutional Court of Ukraine
promulgated a decision according to which law enforcement officials have no
right to detain persons suspected of vagrancy, since such actions violate the
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basic principles of the Constitution and laws of Ukraine regarding the rights
and freedoms of citizens. Therefore, this provision of the Law is currently not
valid, then persons who evade the implementation of the court order on the
direction of compulsory treatment for chronic alcoholism or drug addiction;
the military personnel who have committed the acts falling under signs of a
crime or an administrative offense; the persons having signs of the expressed
mental disorder and create in this connection real danger for themselves and
people around.

Registration and official warning about the inadmissibility of illegal
behavior is applied by the police to persons who systematically violate public
order, if these violations are minor in nature and do not entail legal
responsibility (family conflicts, malicious drunkenness, domestic violations,
etc.). Caution is to warn the person about the inadmissibility of illegal actions
and the consequences of their repetition or continuation. A Protocol shall be
drawn up on the issuance of an official reservation to a person. An official
warning cannot be applied in cases where there are sufficient grounds for
bringing a person to administrative or even criminal responsibility.

The termination of vehicles is carried out by employees of bodies of
National police according to Art. 35 of the Law of Ukraine “About National
police” where the exhaustive list of the bases of application of this action is
provided. Failure by the driver of the requirement of the employee of police
about a vehicle stop makes structure of the administrative offense provided by
part one of Art. 1222 of the administrative Code.

Prohibition or suspension of certain works or operation of various objects
(including operation of various machines and mechanisms-self-propelled
agricultural machines, river or small vessels, etc.).

This event falls within the competence of a number of law enforcement and
Supervisory authorities (state inspections). In particular, the police have the
right to prohibit the operation of vehicles whose technical condition threatens
road safety, to limit or prohibit repair, construction and other works on streets
and roads, if the safety requirements are not met, to cancel permits for the use of
objects of the licensing system in case of violations of its rules™.

According to item 4 of Art. 10 of the Law of Ukraine “About the state
control and audit service in Ukraine” bodies of this service have the right to
seal cash desks and cash rooms, warehouses, archives in case of detection of
violations of the legislation on financial questions. Executive authorities of
General competence and local self-government bodies may restrict,

1 Bityak Y., Garashchuk V., Dyachenko O. Administrative law of Ukraine / textbook
Y. Bityak, V. Garashchuk, O. Dyachenko et al.; edited by Y. Bityak. Kyiv: Yurinkom Inter, 2015.
544 p.
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temporarily prohibit (stop) or stop the use of atmospheric air as raw materials
for primary production purposes in case of violation of the terms of permits
and requirements of standards (article 32 Of the law of Ukraine “on protection
of atmospheric air”).

Many other state bodies — sanitary and epidemiological service, veterinary
medicine, environmental protection and the like-also have similar powers.

2. Measures to ensure the proceedings in cases of administrative offenses
constitute a special group of administrative preventive measures, the
specificity of which is that they are not independent, but auxiliary measures of
influence: their application ensures the creation of conditions for bringing the
offender to administrative responsibility (in some cases to criminal).

Delivery of the offender to the police, the policing point, premises of the
Executive Committee of the village, the village Council, office of the home
guard shall be applied in accordance with article 259 of the administrative
code to stop the offenses, the identity of the intruder and the Protocol on an
administrative offense if it is impossible to make it on the spot if the Protocol
is required. Delivery is compulsory escort of the offender to the appropriate
premises. Police officers, officials of transport bodies, bodies that control the
protection and use of natural resources, members of public formations for the
protection of public order and public inspectors of nature protection have the
right to exercise it.

Administrative detention as a measure of ensuring the proceedings in cases
of administrative offenses is a forced short-term restriction of the freedom of
action and movement of the offender. Administrative detention can be applied
not for any administrative offenses, but only for some of them listed in
Art. 262 of the administrative Code (petty hooliganism, malicious
disobedience, violation of the rules of the border regime, etc.), and only by the
bodies specified in this article. Administrative detention, as a rule, cannot
exceed three hours. This is a General rule, and detention for such a period is
called General. Longer periods of administrative detention can be established
only by legislative acts.

A Protocol must be drawn up on administrative detention. On the place of
stay of the person detained for Commission of an administrative offense, his
relatives, and at his request — also the head of the corresponding enterprise,
establishment, the organization or the body authorized by it are immediately
notified.

Review and review things. By the nature of the object of influence, these
are different coercive measures, but in content they do not differ from each
other. Personal inspection is performed by a person of the same sex with the
offender in the presence of two witnesses of the same sex. The law does not
require the participation of witnesses. In urgent cases things can be subjected
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to review and in the absence of owner or owner, but participation understood
in such cases necessarily. Carrying out inspection is made out by the special
Protocol or about it record in the Protocol on an administrative offense or in
the Protocol on administrative detention becomes.

The seizure of things and documents may take place after the application
of two preliminary measures-administrative detention or inspection. It consists
in the compulsory termination of possession (and as a consequence, use and
disposal) by a person who has committed an administrative offense, a certain
object or document.

Things which are the tool or a direct subject of an offense can be material
evidences on business are subject to withdrawal. About their withdrawal the
separate Protocol is made or the record in the Protocol on an administrative
offense, administrative detention or inspection of things becomes. To the
person who has committed an administrative offense in the performance of
official duties, the seizure of things (as well as personal inspection and
inspection of things) is applied only in urgent cases. Articles 265-1 of the
administrative Code provide for the features of the seizure of certain types of
things and documents, their seizure from individuals and the procedural
registration of the seizure of some things.

So, Art. 265-1 of the administrative Code defines features of temporary
withdrawal of the driver’s license, V. 265-2-features of temporary detention
of vehicles.

Suspension of drivers from driving vehicles and inspection of them on
a state of intoxication according to Art. 266 of the administrative Code are
applied in cases when there are sufficient bases to believe that drivers are
in such state. The normative basis for the application of this measure, in
addition to article 266 of the administrative Code, is also the Resolution of
the Cabinet of Ministers of Ukraine of December 17, 2008. No. 1103
“On approval of the Procedure of direction of drivers of motor vehicles to
conduct inspection in order to detect the condition of alcoholic, narcotic or
other intoxication or stay under influence of drugs that reduce attention
and speed of reaction, and such an inspection”. The decision to conduct
the search is made by officials of the National police. Directly inspection
on a state of intoxication can be carried out by means of the Drager device
or in medical institutions.

The measure of restraint for special purposes should be defined as a
complex of exclusive, extraordinary measures of administrative influence.
The special nature of these measures determines the specifics of the grounds
for their application. These are, as a rule, urgent cases when it is necessary to
stop illegal actions dangerous to life and health of people.
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In addition, special measures are used when all other forms of preliminary
impact on offenders have been used and have not yielded the desired results.
Therefore, the use of force, special means and weapons should be preceded by
a warning of the intention to use them, if the situation permits. In cases where
there is a real danger to life or health, these measures may be applied without
warning.

Special these actions are called also because they are directed directly to
the person of the violator, are capable to cause it a certain physical harm and
even to deprive of his life. In this regard, the law requires law enforcement
officials to use force within the limits of necessity and only when it is
impossible to avoid its use. In this case, the possibility of harm to the health of
the offender should be minimal.

The use of force against the elderly, pregnant women, persons with
disabilities and minors is permitted only in cases of group or armed attack or
armed resistance to law enforcement officials. If the use of preventive
measures of special purpose caused harm to citizens, the necessary assistance
should be provided as soon as possible.

— Measures of physical influence are applied for suppression of offenses
or overcoming of counteraction to lawful requirements of militia or other law
enforcement agencies.

— Special means-a variety of technical means of influence on the
offender, and in some cases-also on vehicles and other things in order to
eliminate the illegal situation.

— Firearms may be used by police officers of law enforcement agencies
according to art. . 46 of the Law of Ukraine “on National police”.

On the same grounds can use firearms, and employees of other law
enforcement agencies.

CONCLUSIONS

The concept of public administration methods, their classification.
Persuasion and coercion in public administration. Methods of direct and
indirect control. Administrative and economic methods. Regulation, General
management and direct management.

SUMMARY

The considered measures of administrative termination do not completely
exhaust their list, since neither at the legislative nor at the doctrinal level this
list, as well as the list of administrative measures, is clearly defined. Such a
task should be solved in the course of further codification of the
administrative legislation of Ukraine.
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OFFENSES RELATED OF GOODS / ITEMS ACROSS THE
CUSTOMS BORDER: NATURE AND BUSSINES COMPONENT

Palamarchuk G. V., Neledva N. V.

INTRODUCTION

In today’s context, shadow economic activity plays a significant role in
creating a unique socio-economic and cultural space, adversely affecting the
development of the national economy as a whole and its strategic industries,
in particular, contributing to the development of other illegal activities.
Among the shadow business areas, special attention should be paid to its types
that go beyond national borders. These are offenses related to the movement
of goods / items across the customs border.

Today, not only smuggling but also other offenses related to the movement
of goods / items across the customs border are a threat to Ukraine, as non-
criminalized forms of cross-border shadow business cause the greatest
economic and political damage. But their criminological analysis is
complicated by the inconsistency of the legal assessment of a number of such
offenses, the presence of temporarily occupied territories with different legal
status, etc.

Given the predominantly organized nature of offenses related to the
movement of goods / items across borders, the distribution of roles within
criminal groups, the ramifications and resilience of corrupt relationships of the
perpetrators, the organizational and legal imperfection of the available
preventive measures, thorough criminological intelligence on the current state
of these offenses in Ukraine at the present stage and improving its prevention
system.

Comprehensive analysis of offenses related to the movement of goods /
items across the customs border as a separate criminological group of socially
dangerous economic activities provides an opportunity for a clearer definition
of the main directions of their prevention.

1. Offenses relating to the movement of goods / items across
the customs border: nature and legal nature
In terms of the historical patterns of the notion of offenses related to the
movement of goods / items across the customs border, historically, everything
started from smuggling — the economic and legal nucleus of the whole set of
offenses. Inthe context of intelligence on the essence of this action, it is
advisable to refer to foreign sources.
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A classic study of the nature of smuggling and its impact on the well-being
of society is the work of J. Bhagwati and B. Hansen (1973). They were the
first to introduce the theory of smuggling, which was considered solely as an
import-substituting economic activity, and showed that smuggling was able to
improve public well-being because it could transfer resources from the public
to the private sector. As for the potential economic costs of the smuggler,
transportation costs were indicated. The latter position was supplemented by
Sheikh M.A. (1974) — an indication of risk costs (relative to goods confiscated
and taxed)®.

Model M. Pitt (1981) explained the smuggling of goods using the export
duty: the reason for smuggling was suggested to be the excess of the domestic
price over the world except for the duty, that is, under these conditions, legal
exports brought absolute losses. However, firms are forced to export legally
solely to cover smuggling activities in order to reduce the cost of smuggling®.

In his study, On Northeastern Theory of Smuggling (1988), D. Norton
views smuggling as a crime of opportunity made possible by different tariffs
or price disparities in different markets®.

F. Chowdhury (1999) proposed a model of production-based smuggling,
in which price disparities are critical as an incentive to engage in smuggling®.
These disparities are caused by the presence of internal indirect taxes and
import duties. Therefore, the reduction of internal taxes is considered in the
context of the ability of an internal producer to offer goods at lower prices and
to reduce price disparities that stimulate smuggling. However, the author
suggested that there was a limit beyond which a reduction in domestic
production taxes would not be able to add competitive advantages. Thus,
confiscation measures are needed to increase the cost of smuggling and make
it uncompetitive.

The Encyclopedia of Criminology and Deviant Behavior defines
smuggling as the illegal import of goods from one jurisdiction to another.
Illegal operations may include the importation or exportation of illicit goods
(eg drugs) or the evasion of foreign trade taxes, including duties, on goods,

! Bhagwati J., Hansen B. A Theoretical Analysis of Smuggling. The Quarterly Journal of
Economics. Vol.87. Ne 2. (May, 1973). P. 172-187.

2 sheikh M.A. Smuggling, production and welfare. Journal of International Economics.
1974. Ne 4. P. 355-364.

® Pitt M. Smuggling and price disparity. Journal of International Economics. 1981. Ne 11.
P. 447-458.

* Norton D.A. On the Economic Theory of Smuggling. Economica, New Series. Vol. 55.
Ne 217. (Feb., 1988). P. 107-118.

® Chowdhury F.L. Smuggling, Tax Structure and The Need for Anti-Smuggling Drive. Fiscal
Frontier. Vol.VI. 2000. URL: http://www.answers.com/topic/faizul-latif-chowdhury. (mara
3BepHeHHs: 10.12.2019)
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exports or imports of which are subject to customs duties (eg diamonds,
cigarettes). Price disparities and different levels of duty rates in different
jurisdictions or at different times determine the likelihood of smuggling®.

Thus, economists emphasize that smuggling is motivated by risk-taking
strategies driven by the desire to avoid taxes or to obtain money from the sale
of illegally imported goods. Complementing the view that economic
conditions affect smuggling, economists also argue that smuggling affects
price disparities and other economic aspects.

It should be emphasized that in most Western criminological studies,
smuggling is defined as a “crime of opportunity” and its commission is
intended to make a profit. Based on this concept of smuggling, Paulus and
Gimron’s (1981) studies have shown that individuals crossing the border are
clearly aware of the illegality of smuggling’. When crossing the border, the
smuggler must directly decide on the non-declaration of goods and,
accordingly, on the violation of the law. As D. Braithwaite pointed out, if
economic agents do not act in accordance with the laws, then they certainly
act in the light of the existence of laws®. Accordingly, persons who commit
various offenses when crossing the border try to rationally weigh the pros and
cons of violations of customs rules and choose the type of behavior that
benefits them in the current situation.

Smuggling is distinguished from “gray imports”, although tax evasion is
manifested in the case of both “gray imports” and smuggling (“black
imports”). The term “gray imports” refers to goods being transported to a
country with a decrease in tariff payments due to false declaration, that is,
“gray schemes” of import should mean a decrease in the customs value of
goods, wrong definition of the country of origin of goods and their codes®.
Smuggling is a situation where moving across the customs border of a
particular product / item does not exclude taxes at all, the fact of crossing the
border is not recorded in any customs documents.

This action is aimed at avoiding / neutralizing:

1. Control in the event that the moving goods / items do not meet the
existing safety requirements or are prohibited from import / export.

® Black Market Contraband Index. URL: http://www.havocscope.com/products.htm. (mata
3BepHeHHs: 10.12.2019)

" Paulus 1., Simpson C. Opportunity, Benefit, and Subjective Disposition: Determinants of
Nonprofessional Smuggling. The Pacific Sociological Review. Vol.24. Ne3 (Jul., 1981).
P. 299-327.

® Bpeitryoiit JI. [IpecTyruienue, cThiL 1 Boccoemunenue / Ilep. ¢ anr. H.JI. XapukoBoii; nox
o6mr. pen. M.I'. @msivepa. M. : MOO Lentp “Cyne6no-npasosas pedopma”. 2002. C. 210.

BusnaueHHs MUTHOT BapTOCTI Ta MiTBEpKEHHs KpaiHn moxomkeHHs: OQiiiaui mopran
JepxaBHoi QickanbHOT ciyx0u VYkpainm URL: http://poltava.sfs.gov.ua. (mara 3BepHEHHs:
10.12.2019)
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2. Costs related to payment of customs duties and taxes.

3. Costs related to distribution (sale), since in most cases illegally
imported goods are in the shadow segment of the market or legalized contrary
to established requirements.

4. Regulation of intellectual property rights (audio and video recordings,
finished products for domestic or industrial use, etc.).

In the economic sense, offenses related to the movement of goods / items
across the customs border have traditionally been associated with tax evasion,
fees, customs duties, etc., giving some reason to consider such offenses to be
tax offenses.

However, it should be emphasized that these offenses are heterogeneous.
They may be related to the trafficking of both illicit goods / items and illicit
ones (such as drug smuggling). Obviously, the second type of offense is
unrelated to tax evasion, since it is impossible to tax transactions with
prohibited items.

However, if the nature of the offenses related to the movement of goods /
items across the customs border is purely economic, then their legal nature is
much more complicated.

Smuggling in Ukraine is an exclusively criminal act. Along with it in MK
Ukraine there is a kind of offense called “violation of customs rules”.
Violation of customs rules is unlawful, guilty (intentional or negligent) acts or
omissions that encroach on the procedure of moving goods, vehicles for
commercial purposes across the customs border of Ukraine, established by the
MK of Ukraine and presenting them to the customs authorities for carrying
out customs control and customs clearance, as well as transactions with goods
under customs control or control which are assigned to the customs authorities
by this Code or other laws of Ukraine, and for which this Code provides for
administrative liability (Article 458 of the Customs Code of Ukraine)™.
Administrative liability for offenses arises if these offenses do not entail
criminal liability.

Thus, the difference in the degree of public danger between criminal and
customs offenses is due to the characteristics of the objects of the respective
actions. And in a simplified form, smuggling can be presented as a “criminal
offense”. In this case, smuggling in Ukraine mainly involves items seized or
restricted in civilian circulation. A certain exception is the subject of the
criminal offense under Article 201-1 of the Criminal Code of Ukraine®.

0 Murauit  Komekc Vkpainn: 3akon VYkpainum Bix 13.03.2012 Ne 4495-VI. URL:
https://zakon.rada.gov.ua/laws/show/4495-17/ed20120603(nara 38epreHns: 10.12.2019)

! Kpuminamsmuit komekc Ykpaimum: 3akom Vkpaimu Bix 17.01.2002 Ne 4495-VI. URL:
https://zakon.rada.gov.ua/laws/show/2341-14. (nata 3Bepuenns: 10.12.2019)
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Therefore, as a whole, smuggling, as opposed to violation of customs rules,
cannot be considered as a kind of tax evasion or other payments today.

However, the question arises: does the economic nature of the smuggling
persist with the position of the legislator? It seems that, because modern
smuggling, like other types of offenses related to the movement of goods /
items across the customs border, as will be shown below, is a kind of shady
business done by organized groups. And such activity is purely economic,
business, and this is a feature of organized crime.

In view of the above, it should be concluded that the offenses related to the
movement of goods / items across the customs border are considered in two
aspects:

1) economic, where such offenses are specific types of illegal activity and
are part of a shadow economy, which involves a purely criminal business
(when it comes to the movement of objects that are restricted or prohibited in
civil circulation) and illegal economic activity (illegal transactions with
authorized goods) . At the same time such offenses can be considered as tax
violations, since the main purpose of the figure is to receive income in a
minimal time by minimizing taxes and other obligatory payments;

2) legal, where violation of customs rules is a generic concept for a
customs offense with a similar name and criminal offenses (regardless of
which section of the Special Part of the Criminal Code is a specific act).

However, these approaches, when considered separately, do not allow us
to form a comprehensive vision: in the economic context, the antisocial nature
of such activity is ranked second; in the legal context, it is necessary to
emphasize the subjective assessment of the degree of public danger of certain
actions and, accordingly, the classification of offenses of different sectoral
affiliation. Thus, until 2011, the Criminal Code of Ukraine contained criminal
liability for the so-called “commodity smuggling”. Decriminalization of the
latter led to its normative “transformation” into “violation of customs rules”.

For the purposes of this study, it is advisable to rely on the European Court
of Human Rights approach (ECtHR) to determining the sectoral affiliation of
an action for the purpose of applying the Convention on Human Rights when
developing an approach to understanding offenses related to the movement of
goods / items across the customs border and fundamental freedoms.

In its practice, the ECtHR has widely used an autonomous interpretation,
which is that the ECtHR does not consider binding on itself the meaning
which a term has within the legal system of a State party to the Convention.
In doing so, the ECtHR constantly emphasizes the need to take into account
the specificity, uniqueness of a particular situation in different states, if the
issue of whether a certain right or a violation has been resolved, that is, the
Convention necessarily interprets the view of the current conditions in the
present state at the time consideration of a specific case.
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Thus, the ECtHR uses the so-called “Engel criteria”: is the offense a
criminal offense under national law; what character it is; what purpose is
punished for it and how severe it is*.

Another aspect is the correlation between smuggling and other criminal
offenses related to the movement of certain objects across the border
(for example, Articles 199, 200, 203-1 of the Criminal Code). Please note that
they are an internally heterogeneous group: these acts are criminal offenses, but
if you say that the systemic features of smuggling are the place of crime
(customs border) and the method (outside customs control or with concealment
from customs control), then directly these signs in Art. 199, 200, 203-1 of the
Criminal Code are not specified. However, according to the logic of committing
such acts, their subjects cross the border in various ways, among which are the
evasion of customs control or concealment from customs control. These acts are
criminal offenses in the field of economic activity, which means that they not
only encroach on the same object, but also that they are manifestations of
shadow economic activity. However, if the carriage, transfer for the purpose of
sale of counterfeit transfer documents, payment cards or their use or sale
(Art. export-import disks for laser reading systems, dies, equipment and raw
materials for their production, since such actions are illegal because, as an
indirect purpose, there is an evasion of mandatory payments.

Therefore, one can speak of legal grounds for dealing with smuggling, other
criminal offenses related to the illegal movement of goods / items across borders,
and breaches of customs rules in a single criminological context. Their totality
defines the concept of “offenses related to the movement of goods / items across
the customs border”. The economic aspect determines the nature of the actions
related to the movement of any goods / items across the customs border.

In the modern world, the border is losing its isolation value and acquiring
a number of new features, including economic. This clearly shows itself in
cross-border cooperation. The main task of the latter is to establish effective
economic interaction, to create a favorable foreign economic investment
climate. Border territories are peripheral, their economic development
opportunities are determined by their proximity to the state border, so they are
somewhat limited. The development of human capital, the preservation of
cultural heritage and ecological diversity are all components of the economic
potential of the territories on both sides of the border®?.

2 CnpaBenmmBoe cyne6HOe pPa3OMPATENbCTBO B MEKIYHAPOLHOM IpaBe: FOPHIMYECKHIt
coopruk / bropo OBCE 1o neMokpaTHieckiM MHCTUTYTaM U IpaBaM deioBeka. Bapmaaa, 2016.
C. 79.

¥ Opnosceka H. Kpuminanshi 3arpo3u Gesmeri TpaHCKOPAOHHOTO CHIBPOGITHHITRA. BicHux
Hayionanvnoi axademii’ JJepocasnoi npuxopoonnoi cayocou Yrpainu: FOpuouuni nayxu. 2018.
Bum. 2. URL: file:///C:/Users/ASUS/Downloads/vnadpcurn_2018 2 3.pdf. (nata 3BepHeHHs:
11.12.2019).
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In this context, the nature of the threats is also thought to be predominantly
economic. In this regard, offenses related to the movement of goods / items
across the customs border have all the characteristics of a business: voluntary
initiative nature of the activity, organization, availability of a plan for carrying
out this activity, systematic profit, partnerships, a certain place in the shadow
economy of both the region and the country as a whole. And the fact that this
business is illegal does not change its economic nature.

The economic dimension of offenses related to the movement of goods /
items across the customs border should be individualized depending on the
individual’s desire to satisfy his or her needs. Individuals who use illegally
imported goods meet their needs to obtain the desired goods, while
individuals who supply such goods seek to meet their income needs. Thus, for
a certain part of the population living in the border areas, committing these
offenses has become the nature of established “fishing”. However, in any
case, it is about meeting economic needs. Actually, the consumer value of the
offense becomes only at the end of the “commodity chain”, when the specific
product gets to an individual.

The criminological component involves the analysis of the criminal
situation: indicators and tendencies of socially dangerous behavior, peculiarities
of types and forms of organized criminal activity in the relevant sphere, etc.

The economic-criminological dimension of the study of offenses related to
the movement of goods / items across the customs border includes their
consideration in the context of the shadow economy.

The shadow economy should be understood as an economic activity
related to the misappropriation of a part or value of a property or a part of
property by a person or a group of persons due to various kinds of distortion
of objective information about cash flows and tangible assets, distortion of
primary accounting data to confuse sources of income., as well as through
lobbying through implementation of relevant legislation. In other words, it is
the production, distribution, exchange and consumption of inventory that is
uncontrolled by societies™.

In its form, the shadow economy is an illegal business that includes both
illegal foreign economic transactions, in particular, and offenses related to the
movement of goods / items across the customs border.

Therefore, offenses related to the movement of goods / items across the
customs border are a shady business that also contains signs of criminal
business. Like other types of shadow business, these socially dangerous acts
play an ambiguous role in the economic system of any state: on the one hand,

¥ Cupby K.I'., Kyuemip I.B. TiHpoBa ekOHOMiKa: NPHUMHH, BUIM, HACTIIKH. EKOHOMIKG
Vipainu. 2017. Ne 1. C. 56-63.
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they have a significant impact on the commodity mass, leading to demand
disparities — supply shortfalls in the state budget of taxes and customs
payments; on the other, it cannot be denied that they provide employment
(main or secondary) in the border regions and the availability of goods at the
market at a more favorable price for the consumer™.

This type of shady business is more profitable than legal activity because
the benefits of tax evasion and tax evasion far outweigh the risk of being held
accountable, which, frankly, is not a threatening factor for offenders today.

Thus, from all the above arguments, one can conclude that the purely
economic nature of all offenses related to the movement of goods / items
across the customs border. Such movement occurs, as a rule, for business
purposes and not for personal consumption, across the customs border, subject
to the violation of the established customs rules and procedures, and
regardless of the value of the goods / items being moved.

2. Offenses related to the movement of goods / items across
the customs border as a cross-border business

Considering the relativity of legislative assessments on the degree of
public danger of shadow business, it seems appropriate to address organized
crime as a form of shadow business in the area of moving goods / items across
the customs border.

According to V.V. Lunyev, the understanding of organized crime is even
less clear today than violent, self-serving or economic™®. However, the opinion
of Y.1. Gilinsky is correct that it is important not so much a formal definition
of organized crime as an understanding of its nature, essence”.

Experts emphasize the existence of two main approaches to the definition
of organized crime: the first relates to organized crime those crimes
committed by groups with certain organizational characteristics that are
judged by the judiciary; the second is that the relevant normative acts list the
crimes the perpetrators of which are guilty of organized crime, although it is
criticized by many criminologists. Types of organized crime are constantly
changing, so it is impossible to predict a comprehensive list of them®®.

% Opnosceka H. A. 3apyGixuuii nocBin 3amoGiranms konTpaGammi(sa mpuxmani Kuraro).
Axmyanvui npobiemu  KpuminaibHo20 npasa, npoyecy, KPUMIHATICMUKU mMa OnepamusHo-
poswykosoi  Oisimenocmi :  Te3n 1l BeeykpaiHcbkoi  HaykoBO-IpakTHUHOI — KoH(epeHmii
(Xmenpaunpbkuii, 2 6epesns 2018 poky). — Xmenpuuipkuit : Bug-so HAJTICY, 2018. C. 78-82.

6 Jlymees B. B. IlpectymHocTsb XX Beka: MHPOBbIE, PETHOHANBHBIE M POCCHICKHE
TerneHuyy / B. B. Jlynees. [u3n. 2-e, nepepa6. u gom.]. M. : Bonrepe Kirysep, 2005. C. 35.

Y Tunuucxuit 1. U, Kpumunonorus. Kype nexuuii. CIT6., 2002. C. 207.

18 3axamox A. I1. OpraHi3oBaHa 370YHHHA TisUTBHICTH:CYTHICTh Ta MOTPEOH HOPMATHBHOTO
Bu3HauyeHHA. Hoeuit Kpuminanenuii kozmexkc Ykpainm: IlutanHs 3acTocyBaHHS 1 BHBYEHHS:
Marep. MiKHAp. HayK.-[IPakT. KoH}., M. Xapkis, 25-26 sxostast 2001p. K.; X., 2002. C. 62.
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When it comes to organized crime in the context of an activity approach,
the following features of organized crime are emphasized in the professional
literature:

— fatigue, regularity and duration;

— careful planning of criminal activity;

— division of labor, differentiation into managers and subordinates
(specialists of different level and specialization);

— creation of cash insurance stocks (“commons”) used for the needs of a
criminal organization.

But it remains unclear as to how correct it is that the concept of “organized
crime” covers both the perpetrators and their activities. At the same time, the
final ambiguity of the concept complicates the real estimation of the
prevalence of the phenomenon, allows to take into account how the simplest
forms of complicity are organized, leads to the leveling of the efforts of law
enforcement agencies®.

It seems that the concept of organized crime as the most socially
dangerous type of organized activity is subject to analysis as a combination of
forms (certain structures) and types (certain offenses).

All types of organized criminal activity are economic in nature. Organized
crime as a regulator of the shadow market performs a number of economic
functions: meeting the needs of goods that were missing or lacking in the
market, coordinating the activities of the entities of illegal economic activity,
monitoring the implementation of agreements and out-of-process conflict
resolution, job creation and attracting qualified specialists for the control
structures, their protection, elimination of bureaucratic obstacles, financing
and crediting, etc.

For domestic organized crime, active penetration into the sphere of
economic activity is characteristic.

Organized crime in Ukraine has a dual nature — one of its components
arose from the involvement of criminal organizations in the shadow and legal
economies, and the second component originated directly in the legal
economy — through the commission of economic offenses by legalized
business entities. Many business entities are involved in illegal business
activities and are directly interested in the functioning of criminal
organizations, which is where the smugglers begin to cover, to increase their
assets, strengthen their position in the market, eliminate competitors, reduce
transaction costs, and so on.

Y Iloctko O. B. Bu3HaueHHs TOHATTA “Oprami3oBaHa 3JOYMHHICTS” y 3apybikHil
KpuUMiHOIOTIi. Bicmuux akademii npagosux nayk Yxpainu. 2014/ Ne 1. C. 180-189.
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The peculiarity of domestic organized crime is that the shadow economy is
the basis for its active expansion, not criminal activity.

When analyzing organized forms of offenses related to the movement of
goods / items across the customs border, a systemic effect becomes apparent:
the illegal movement of goods / items across the customs border of Ukraine
enhances the criminal direction of economic development, which is
manifested in the activation of organized criminal activities in the economy,
exacerbated socio-economic situation in society, deterioration of the quality of
life of the population and the emergence of disparities in spatial and regional
development.

Thus, the organized forms of these offenses influence the strengthening of
the criminal aspect of economic development, which results in widespread
self-reproduction of socially dangerous behavior.

Shadow business is a manifestation of a systemic problem. Formally, there
may be no organized criminal structure of which individual offenders are
members. However, they represent residents of the territories who, by
establishing corrupt links with law enforcement officers, are engaged in
highly specialized shadow activity, having persistent self-motivation, income-
seeking intent, hiding activities from social control by establishing corruption
ties. Inview of this, the mechanisms and tactics of illegal activity are
constantly being adjusted in accordance with the change of the rules of
registration of import to the territory of Ukraine and export of goods from it,
new measures are being developed to counteract the law enforcement
agencies.

Thus, offenses related to the movement of goods / items across the
customs border represent organized shadow activity (shadow business), the
subjects of which can be both separate structures (eg organized criminal
groups) and amorphous factions that formed in the border areas as a
manifestation of the established form of employment of the local population.

Another aspect of the analysis of offenses related to the movement of
goods / items across the customs border is the issue of their transnationality /
cross-border.

Traditionally, it is noted that transnational character, inherent within the
territory of one state, is inherent in these actions, unless free economic zones
are introduced (i.e. no customs border is imposed), these offenses simply
cannot be committed. The offenses related to the movement of goods / items
across the customs border are committed by organized groups operating in
several states.

The concept of transnationality was defined at the convention level in the
UN Convention against Transnational Organized Crime (2000). Article 3 of
this Convention is transnational in nature if it is committed: more than one
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State; in one State, but a substantial part of its planning, management or
control preparation takes place in another State; in one state, but with the
participation of an organized criminal group committing criminal activity in
more than one state; in one state, but its significant consequences are
manifested in another state®.

It follows that “transnationality” involves the question of criminalization
of a particular act in several states, the preparation / commission / occurrence
of the consequences of such a crime in more than one country, as well as the
countries of origin and activity of the offenders. All this determines the
jurisdiction of the “interested” states in bringing those responsible to justice.
Itis, in fact, the creation of a common criminal space. Otherwise, there will be
no legal basis for recognizing certain acts as crimes and, as a consequence, for
preventing these acts.

Thus, the issue of transnationality is, in fact, a problem of the place where
the committed or completed crime is committed, with the obligation of
multilateral criminalization and the penalization of appropriate actions.

Transnationality of a crime means going beyond the national criminal
jurisdiction, which is generally delineated on state borders (because there are
some cases of extending jurisdiction of the state to acts committed outside its
borders). Against this background, the concept of transnational crime
distinguishes the concept of transborder crime.

Thus, transnationality is a manifestation of the globalization of criminal
activity, its worldwide distribution by specialization (activities). In particular,
it is emphasized in the literature that the expansion of the scale of smuggling
is based on economic interests as a result of globalization, which has replaced
the confrontation between the two world systems. However, in this aspect,
attention is drawn not to the nature of smuggling, which, as noted, is a cross-
border crime, but to the factors behind the increase in the scope of smuggling
activities. Globalization seems to affect the deterioration of the criminal
situation not only at the supranational but also at the national level.

In turn, cross-border, in contrast, reflects the process of globalization —
mediating regional features of socially dangerous activities. Glocalization can
be described as a domestic crime in general, as well as some of its structural
elements that have a specific territorial link. This is most clearly manifested in
cross-border crime

Thus, cross-border crime mediates transnational crime in crimes that
reflect the socio-economic, political, demographic specificities of the
territories on both sides of the border. It embodies local criminal features,
with locality signifying regional rather than national level.

% Kouennis OOH mpoTH TpaHCHAIIOHATEHO! OPraHi3oBaHOT 3TOYMHHOCTI: MikHapoTHHii
mokymenr Big 15.11.2000. URL: http://zakon3.rada.gov.ua/ (nara 3sepuenns: 12.12.2019)
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On the basis of the above, it should be concluded that the offenses related
to the movement of goods / items across the customs border, in their
criminalized part, are transboundary crimes. For example, as regards
smuggling in general and drug smuggling, in particular, as a cross-border
issue, it is listed in the 20162020 Cross-Border Cooperation Program, one of
the objectives of which is to prevent smuggling?.

If we talk about the totality of these offenses, they act as a cross-border
shadow business, which in criminological terms leads to the involvement of
broad sections of the population of the border territories in criminal activity
through the formation of stable anti-social ties between citizens of different
countries, the formation of corrupt representatives of schemes of corruption.
authorities of neighboring states, etc. But it should be emphasized that cross-
border crime has not yet become a factor of economic growth in any country.
Cross-border organized crime is a kind of transnational organized crime.

Considering the systemic links of offenses related to the movement of
goods / items across the customs border as a kind of shadow business, one
should distinguish money laundering. Between them there is feedback (two-
way). On the one hand, these offenses are a source and sector of the shadow
economy, a prerequisite for the emergence of money laundering as a
phenomenon, on the other, — laundering is a necessary component in the
scheme of modern shadow business.

It should be noted that to characterize the relationship of offenses related
to the movement of goods / items across the customs border, with the
laundering of income in the literature, different terms are used: stage, stage,
method, means, source, mechanism, process. For example, it is noted that
“smuggling can serve as a source of criminal proceeds and a means of
legalizing them”?. It is believed that the initial stage of money laundering
involves the physical transportation of money (cash) abroad. The integration
or return and legalization of money laundering is the final stage of this crime.
T.A Dikanova, V.E. Osipov believes that “currency smuggling is usually the
first stage in money laundering”?.

Offenses related to the movement of goods / items across the customs
border are predicate for the laundering of proceeds of crime. In this
connection, it is advisable to mention the statement: “considering the specific

2 TIpo 3aTepmikenns [[epaBHOI IPOrpaMH PO3BUTKY TPAHCKOPZOHHOTO CITIBPOOITHHIITBA
Ha 20162020 poku: IlocranoBa Kabinery MinictpiB Ykpainu Bix 23.08.2016 p. Ne 554. URL:
http://zakon3.rada.gov.ua/ (nara 3Beprenns: 12.12.2019)

2 Kourpabamma ma “xopmomi”: impopmamis 3 Odimiiinoro caiity Cuyxbu Gesmexn
Vkpainu // URL: https://ssu.gov.ua/ (nara 3Bepuenns: 12.12.2019)

% Jukanopa T. A., Ocurios B. E. Bops0a ¢ TAMOKEHHBIMH MPECTYTUICHUAMH U OTMbIBAHHCM
“rpsi3HbIX” geHer: Meroandeckoe nocobdue,- M.: OHUJIAHA, 3akoH u mpaso, 2000. 310 c.
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relationship of predicate crimes (major, secondary) with legalization, we can
talk about the presence and functioning of direct (unilateral) and inverse
(bilateral) relations between them”?*,

Therefore, in case of illegal transfer (export) of capital committing such
offenses acts as a way and stage of money laundering. However, part of the
funds is illegally returned to Ukraine. This can be explained by the fact that in
most foreign countries organized crime is concentrated mainly in the sphere of
criminal business, and in Ukraine it operates in all the most profitable areas.

The problem of money laundering has become urgent in Ukraine precisely
with the emergence and development of organized criminal activity, one of
the manifestations of which is the offenses related to the movement of goods /
objects across the customs border. Money laundering is the technological side
of the existence of modern organized crime

Thus, from all of the above, it can be concluded that the offenses related to
the movement of goods / items across the customs border and money
laundering are closely interrelated, and there is a (two-way) relationship
between them.

CONCLUSIONS

Thus, within the framework of the conducted research it is possible to
reach the following conclusions.

Considering the unity of content and mechanism of socially dangerous
activities related to the movement of goods / items across the customs border
outside the customs control or to conceal from customs control under the
generic concept of “offenses related to the movement of goods / items across
the customs border” to combine smuggling, other criminal offenses related to
the movement of goods / items across borders, violation of customs rules.

It can also be concluded that the offenses related to the movement of
goods / items across the customs border are a shady business that also
contains signs of criminal business. Like other types of shadow business,
these socially dangerous acts play an ambiguous role in the economic system
of any state: on the one hand, they have a significant impact on the
commodity mass, leading to demand disparities — supply shortfalls in the state
budget of taxes and customs payments; on the other, there is no denying that
they provide employment (main or secondary) in the border regions and the
availability of goods on the market at a more favorable price for the

# Kypasems B.B. IpenukaTnuii (akTop y CTPYKTYpi €EMEHTIB KpHMiHANICTHYHOI
XapaKTEepHCTUKU Jeranizanii (BiAMUBAaHHS) TOXOMIB, OAEPKAHMX 3JIOYMHHMUM IUIAXOM. Bichuk
npagosux nayk. 2015 p. Ne 1(40). C. 128-136.
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consumer. And in such circumstances, the economic and criminological
nature of these offenses is manifested.

These offenses are a highly profitable type of illegal business activity,
the profit margin of which compensates economic agents material costs and
moral damages from the risks of its implementation. Such a vision provides
an opportunity to look at these offenses as a criminologically unified set of
activities that intersects with transnational / cross-border economic
organized crime.

It is important that the economic and criminological dimension of offenses
related to the movement of goods / items across the customs border, in view of the
activity approach in understanding socially dangerous behavior, makes it
necessary to consider the problems of organized forms of shadow business: on the
one hand, business cannot be disorganized; the organized nature of economic
activity inherent in entrepreneurship; on the other hand, the criminological
literature and regulatory acts present an approach to organized crime as a
phenomenon, while at the same time the issues of organized forms of non-
criminalized socially dangerous activity remain insufficiently explored.

SUMMARY

The article deals with a comprehensive study of the legal nature of
offenses related to the movement of goods / items across the customs border,
their current state and conceptual directions of prevention of this offense.

The idea of identifying offenses related to the movement of goods / objects
across the customs border as a criminological group of offenses, including
crimes and administrative offenses, which are mainly a cross-border shadow
business. It has been found that the fact of committing offenses related to the
movement of goods / items across the customs border has the character of
business activities carried out by organized entities that are subjects of the
shadow economy. The modern conceptual model of organized crime in the
part of the analysis of amorphous structures as a modern type of criminal
groups has been improved.

An in-depth understanding of the systemic links between the shadow
business, organized crime and corruption in the area of offenses related to the
movement of goods / items across the customs border as a type of cross-
border shadow business.

REFERENCES
1. Bhagwati J., Hansen B. A Theoretical Analysis of Smuggling. The
Quarterly Journal of Economics. Vol.87. Ne 2. (May, 1973). P. 172-187.
2. Sheikh M.A. Smuggling, production and welfare. Journal of
International Economics. 1974. Ne 4. P. 355-364.

205



3. Pitt M. Smuggling and price disparity. Journal of International
Economics. 1981. Ne 11. P. 447-458.

4. Norton D.A. On the Economic Theory of Smuggling. Economica, New
Series. Vol. 55. — Ne 217. (Feb., 1988). P. 107-118.

5. Chowdhury F.L. Smuggling, Tax Structure and The Need for Anti-
Smuggling Drive. Fiscal Frontier. Vol. VI. 2000. URL:
http://www.answers.com/topic/faizul-latif-chowdhury.

6. Black Market Contraband Index. URL: http://www.havocscope.com/
products.htm.

7. Paulus 1., Simpson C. Opportunity, Benefit, and Subjective
Disposition: Determinants of Nonprofessional Smuggling. The Pacific
Sociological Review. Vol. 24. Ne 3 (Jul., 1981). P. 299-327.

8. bpeiiryoiit J. [Ipectymienue, ctein u BoccoeauHeHue / [lep. ¢ aHrI.
H.JI. Xapukosoit; mog oomi. pea. M.I. ®dmamepa. M. : MOO Ilentp
“Cynebno-npasosas pepopma”. 2002.

9. Bu3HayeHHS MHUTHOI BapTOCTI Ta MiATBEPXKCHHS KPATHH MOXOKESHHSL:
Odiuiiinnit  mopran [lepkaBHoi dickanpHOi ciayx6u Ykpainm URL:
http://poltava.sfs.gov.ua. (nara 3sepuenns: 10.12.2019)

10. MuTauit Konexc Ykpainu: 3akon Ykpainu Big 13.03.2012 Ne 4495-V1.
URL.: https://zakon.rada.gov.ua/laws/show/4495-17/ed20120603

11. KpuminanpHu#t komekc VYkpainu: 3akoH Ykpainm Bix 17.01.2002
Ne 4495-VI.  URL: https://zakon.rada.gov.ua/laws/show/2341-14.  (mara
3sepHeHHS: 10.12.2019)

12. CrpaBemmuBoe cyneOHOe pa3OUpaTeIbCTBO B MEXKITyHAPOIHOM IIpaBe:
topunuueckuii coopuuk / bropo OBCE 1o 1eMOKpaTHYeCKHM HHCTHTYTaM U
npaBam 4esioBeka. Bapmagsa, 2016. C. 79.

13.OpnoBcbka H. KpuminaneHi 3arpo3um Oesreni TpaHCKOPZAOHHOTO
criBpoOiTHUITBA. Bichux Hayionanwnoi axkademii [lepocasnol npukopOorHoi
cnyacou YVrpainu: FOpuouuni nayxu. 2018. Bum. 2. URL: file:///C:/Users/
ASUS/Downloads/vnadpcurn_2018_2_3.pdf.

14.Cupby K.I'., Kymemip I[.B. TiHpOBa eKOHOMIiKAa: TpPWYHHH, BUIH,
Hacnmiaku. Exonomixka Yrpainu. 2017. Ne 1. C. 56-63.

15. OpnoBcbka H. A. 3apyOixxkHuU# mOCBim 3amobiraHHs KOHTpaOaHIi(HA
npuknani Kwuraro). Axmyanvhi npobremu KpumiHalbHO2O0 npasa, npoyecy,
KpUMIHAZICMUKY — ma — ONepamusHO-po3uWyKogoi  disabHocmi — ©  Te3H
II Beeykpaincbkoi  HayKOBO-IpakTHYHOI — KOH(epeHUil (XMeIbHUIBKUMH,
2 6epesns 2018 poky). Xmenpuuipkuii: Bun-so HAJIIICY, 2018. C. 78-82.

16. JIyuees B. B. IlpecrynHocth XX BeKa : MHPOBBIC, PErHOHAIbHBIC U
poccuiickie TeHACHINU. u3f. 2-e, mepepad. u mom.. M. : Bonrepc Kiysep,
2005. 35 c.

17. Twmnckwmii 5. U. Kpumunonorus. Kypc nekmwmii. CIT6., 2002.

206



18.3akamok A. II. OpranHi3oBaHa 3J04YMHHA MiSUIBHICTB.CYTHICTh Ta
NMoTpeOu HOPMAaTUBHOTO BH3HaueHHs. Hosuii KpuminanbHuii Konexc
Vxpainu: [IutanHs 3acTocyBaHHS 1 BUBYEHHs: Martep. MiXKHap. HayK.-TIpaKT.
KoH(., M. XapkiB, 25-26 xostHs 2001p. K.; X., 2002.

19.lloctko O. B. BusHaueHHs1 MOHATTS “‘OpraHi3oBaHa 3JOYMHHICTE’ Y
3apyOiKHIN KpUMIHONOTIT. Bicmuuk axademii npasosux Hayx Yrpainu. 2014,
Ne 1. C. 180-189.

20.KonBenmis OOH  mpotw  TpaHCHAIiOHAJIBHOI  OpraHi3oBaHOL
37M0YMHHOCTI:  MikHapoxuuii  mokyment Bim 15.11.2000 / URL:
http://zakon3.rada.gov.ua/

21.TIpo 3aTBepmkeHHs Jlep>kaBHOI MPOrpaMH PO3BUTKY TPAHCKOPIOHHOTO
criBpobitHunTBa Ha 2016-2020 poxm: IlocranoBa KabGinery MinicTpiB
VYkpainu Big 23.08.2016 p. Ne 554. URL: http://zakon3.rada.gov.ua/

22. Koutpabannaa Ha “kopoHi”: iHdopmaitis 3 Odimiliaoro caitty Ciyxou
6esnexn Ykpainu. URL: https://ssu.gov.ua/

23. luxanoa T. A., OcunoB B. E. bBoppba ¢ TamOxeHHBIMU
MPECTYIUICHUIMH M OTMBIBaHMEM “Tps3HBIX” JeHer: MeToauueckoe
nocobue,- M.: OHUJIAHA, 3akon u npaso, 2000. 310 c.

24. Kypasen» B. B. IlpenukatHuii Qakrtop y CTPYKTypi eJIeMEHTIB
KPUMIHAJICTUYHOT XapaKTepUCTUKM Jierami3amii (BiAMHBaHHS) JOXOMIB,
OJIepKaHUX 3JMOYUHHUM HULIXOM. Bicnuk npaeosux nayk. 2015 p. Ne 1(40).
C. 128-136.

Information about the authors:

Palamarchuk G. V.,

Lecturer at the Department of Criminal Law, Process and Criminology,
International Humanitarian University

33, Fontanska Road str., Odessa, 65009, Ukraine

Neledva N. V.,

Associate Professor at the Department of Criminal Law,
Process and Criminology,

International Humanitarian University

33, Fontanska Road str., Odessa, 65009, Ukraine

207



DOI https://doi.org/10.36059/978-966-397-178-0/208-226

THE SUBJECTS OF THE ADMINISTRATIVE PROCESS
Popovich Ye. M.

INTRODUCTION

The variety of administrative and procedural activities involves a
significant number of its subjects. First of all, this is due to the fact that the
administrative and procedural sphere covers almost all aspects of society.

In the General theory of law, the subject of law is a participant in public
relations, endowed with rights and obligations and having two characteristics:
social (participation in public relations as a separate, able to develop and
implement a single will of a personified subject) and legal (recognition by
legal norms of its ability to be a bearer of rights and obligations, to participate
in legal relations).

Participants of administrative process can be characterized as citizens,
other persons, collectives of citizens and organizations in the person of their
representatives having the rights and certain duties allowing them to
participate in consideration of administrative cases for the purpose of
protection of the rights and legitimate interests or the rights and legitimate
interests of the person, collective or organization which they represent, The
necessity of differentiation of these concepts is explained by the fact that in
the course of clarifying the General and characteristic inherent to each group
of subjects, there is an opportunity to clarify important questions regarding the
characteristics of the powers of leading actors, on the one hand, and the rights
and duties of participants of process, on the other. This underscores the need
for the leading actors of the process to protect and respect the rights and
legitimate interests of its participants through their actions and decisions.
Thus, the legal status of each of groups of subjects of administrative process
becomes clear, possibilities of protection of the rights and legitimate interests
of its participants expand.

1. General characteristics of subjects of administrative procedure law

In the General theoretical understanding, the subject is recognized (from
the Latin subjectus — the one who is at the heart), the carrier of subject-
practical activity and knowledge (an individual or a social group), the source
of activity aimed at the object.

In turn, in the theory of law, the subject of law is a person (natural or
legal) that by law has the ability to have and implement directly or through a
representative of the rights and legal obligations (that is, legal personality).
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Legal personality, which includes legal capacity and capacity, are
endowed with both subjects of material administrative-legal relations and
subjects of procedural administrative-legal relations®.

Administrative-procedural legal capacity is the ability to have legal rights
and obligations in the administrative process. It is recognized for all citizens
of Ukraine, foreigners, stateless persons, as well as for public authorities,
other state bodies, authorities of the Autonomous Republic of Crimea, local
authorities, their officials and officials, enterprises, institutions, organizations
that are legal entities.

Administrative procedural legal capacity arises in citizens from the
moment of their birth and is terminated by death. For legal entities, it arises
from the moment of their creation and ends with their liquidation. To
participate in the administrative process, in addition to the General
administrative procedural legal capacity, it is also necessary to have a specific
administrative procedural legal capacity, that is, in this particular case.

In order to personally participate in the consideration of an administrative
case, it is not enough to have only administrative procedural legal capacity.
Possession of administrative procedural capacity is also necessary for the
participant of the case.

Administrative-procedural capacity is the ability to personally exercise
their administrative procedural rights and obligations, including to entrust the
conduct of the case to a representative.

It belongs to individuals who: 1) have reached the age of majority;
2) are not recognized by the court as incapacitated.

It may also belong to individuals until the age of majority in disputes over
public relations, in which they are in accordance with the law can
independently participate.

Administrative procedural capacity is also vested in public authorities,
authorities of the Autonomous Republic of Crimea, their officials and
officials, enterprises, institutions, organizations (legal entities)°.

The component of the procedural capacity is the administrative-procedural
delict worthiness, i.e. the ability of the subject to bear legal responsibility for
the violation of administrative-procedural norms.

It is necessary to distinguish the concepts of “subject of administrative
process” and “subject of administrative-procedural legal relations”.

* Kuzmenko O. Course of administrative responsibility. Textbook. Kyiv: Yurinkom Inter,
2015. 568 p.

2 The code of Ukraine on administrative offences dated 7 December 1984, No. 8073-x. URL:
http://zakon4.rada.gov.ua/laws/show/80731-10

® Administrative and legal protection of citizens ° rights: studies.-method. possib. /
K. Afanasiev et al.; Lugan. state University EXT. cases to them. E. Didorenko. Lugansk : RIO
LGUSD them. E. Didorenko, 2011. 279 p.
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The subject of the administrative process has the potential ability to enter
into administrative-procedural legal relations. In a particular case, he may not
be a party to these legal relations.

The subject of administrative-procedural legal relations is the actual
participant of legal relations in the sphere of public administration, that is, he
necessarily participates in them.

2. Classification of subjects of administrative procedure law

At present, the Institute of subjects of administrative process is seriously
studied in the theory of administrative process. The theorists of the
administrative process proposed different classifications of subjects of
procedural legal relations, depending on what is invested by each of the
theorists in the content of the administrative process. For example, S. Mahina
proposed such a classification:

Three groups of subjects take part in the management process.

The first group — “endowed with their own powers (the party that
governs) — the President, senior officials, the highest Executive authorities”.

The second group is the subjects, which are subject to their own influence
(controlled party). These include individuals and legal entities that are not
endowed with their own powers in the field of management.

In the third group, the author includes subjects who simultaneously have
their own powers and are under managerial influence. These are officials,
state and municipal employees, structural units of public authorities, etc.

As for the administrative process as a form of coercive influence, as
N.G. Salisheva notes, its subjects can be divided into two groups®.

The first group includes entities directly interested in the results of the
legal process, whose interests and subjective rights are subject to protection
by all procedural methods and techniques.

The second group includes the leading actors who perform their functions
in the interest of others, for the purpose of a legal and reasonable decision on
the case.

V. Sorokin divides subjects of administrative process on individual-
citizens, foreign citizens, persons without citizenship; collective-Executive
authorities, the enterprises, establishments, public associations, the state and
municipal employees.

M. Tishchenko defines participants of process as citizens, other persons,
collectives of citizens and the organizations represented by their
representatives who are allocated with the rights and bear certain duties

* Administrative law : textbook / Y. Bytyak, etc.; the NAT. Yuri. Acad. Ukraine them.
Yaroslav The Wise. Kharkiv: Pravo, 2010. 624 p.
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allowing them to participate in consideration of administrative cases for the
purpose of protection of the rights and legitimate interests or the rights and
legitimate interests of the persons represented by them, collectives of citizens
or the organizations, and also to promote implementation of administrative
process’.

It defines organizers (leading subjects) as subjects of administrative
process acting for the purpose of conducting process, capable to make
decisions on business on the state-power basis.

The group of organizers (leading subjects) is heterogeneous. The relation
of this or that body (official) to law enforcement, i.e. the decision of business
has essential value. The body (official) deciding the case leads not only at the
decision stage. It has enough procedural possibilities to provide production at
other stages: powers of procedural control, authorization of the procedural
actions which are carried out by other leading subjects, ensuring execution of
the decision. Of the organizers, he offers to call the wire. Therefore, other
leading entities, depending on the degree of publicity of the legal case
(jurisdictional, positive), are more or less dependent on the management.

In jurisdictional cases, the leading subjects are given greater freedom in
the enforcement of power in relation to interested persons. in other
proceedings, such leading subjects turn to the wire for the sanction of power
influence. Inthe latter case, the procedural status of the leading actors
approaches the status of stakeholders.

Finally, all the leading actors can be attributed to the composition of the
participants, since the implementation of compulsory procedural actions in the
vast majority of cases is carried out with the approval of the leadership.

Therefore, the scientist proposes to divide the subjects of production into
groups and participants. And the latter — on the leading actors, stakeholders
and persons contributing to the consideration of the case.

Wire. The subject of the process is the management body as a whole
(for example, the Ministry of economic development and trade of Ukraine).
Procedural functions of the Ministry in production are carried out by its
management, legal management, other divisions. At the same time, the
Deputy Minister acts as a guide in the case. It should be considered a legal
form realist procedural functions leads to such a level of administrative
organization as a Ministry.

At the same time, the functions of the Commission can rely not only on
the bodies on behalf of which their senior officials act. An official to whom
such a right is specifically delegated may also ensure the proceedings in an

® Kolpakov V. Administrative-tort process: studies. benefit./ Kolpakov V., Gordeev V.
Kharkiv: Kharkiv legal, 2012. 227 p.
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administrative case. Therefore, the leadership should be understood as bodies
and officials®.

The judge performs procedural actions that are of a key nature during a
certain stage, the previous stage of the decision of the case. As a rule, it is the
expert who appoints the examination, demands evidence from interested
parties, communicates with the authorities of foreign countries. If the judicial
or administrative authorities of one party to an international Treaty, in
connection with their consideration of violations of customs legislation and
regulations, request it, the customs authorities of the other party to such
Treaty may authorize their employees as experts and witnesses in such
judicial or administrative proceedings.

However, some procedural actions cannot be committed or authorized
even by wire. It is a question of restriction of the rights and freedoms of
citizens which can be applied only by court, or about measures which can be
used only by the Central office of system of a certain service.

First, administrative detention. It is applied judicially in order to:

1) the transfer of a person to a competent authority established by law on
the basis of a reasonable suspicion that he has committed an offence or if
there are reasonable grounds to consider it necessary to prevent him from
committing an offence or fleeing after it has been committed;

2) the prevention of the illegal entry of a person into the country or the
detention of a person to whom measures are taken for the purpose of
deportation or extradition;

3) application of Supervisory measures of educational character to the
minor or his lawful detention of the minor for the purpose of its delivery to the
competent authority established by the law; 4) prevention of distribution of
infectious diseases, lawful detention of mentally ill, alcoholics, addicts or
vagrants.

Secondly, according to part 1 of article 30 of the Constitution of Ukraine,
inspection of objects in housing or other possession of a person is applied in
court.

Third, only a higher authority (the Central office of the Ministry, another
Central Executive authority) decides to extend the terms of production
(for example, the extension of the terms of execution of the decision on the
land dispute).

V. Kolpakov distinguishes five groups of subjects of administrative
process: 1) citizens; 2) Executive and administrative bodies and structural
parts of their apparatus; 3) associations of citizens and their bodies, and also

® Kuzmenko O. Course of administrative responsibility. Textbook. Kyiv: Yurinkom Inter,
2015. 568 p.
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bodies of self-organization of the population which have administrative and
procedural legal personality; 4) civil servants, employees of local
governments, officials, are allocated with administrative and procedural rights
and duties; 5) other state bodies and their officials’.

A special place among them is occupied by citizens.

They, first, they are the bearers of rights and obligations (including
administrative and procedural) in any branch of public administration
(economic, socio-cultural, administrative, political);

— secondly, the specificity of the General legal status of citizens
generates in all other subjects of the administrative process the obligation to
ensure compliance with their rights;

— thirdly, unlike other subjects, citizens are not competent to solve
administrative cases (if not endowed with special powers, but in this case they
already belong to another category of subjects);

— fourthly, citizens cannot enter into administrative and procedural
relations directly with each other.

Executive and administrative bodies as subjects of the administrative process
are characterized primarily by the fact that they solve individual cases. However,
the administrative and procedural legal personality of Executive and
administrative bodies varies. It is divided into General, branch and special.

General legal personality are those bodies whose competence includes the
solution of a wide range of cases, regardless of their sectoral competence.
These include, for example, local state administrations, bodies of local
self-government.

Branch legal personality are bodies whose tasks include the resolution of
cases within the industry. These are, for example, departments, services,
departments of ministries.

Special legal personality have bodies created specifically to solve a narrow
range of cases. For example, the administrative Commission of the district
state administration.

The relevant normative acts determine the administrative and procedural
legal personality of officials, civil servants, employees of local self-
government bodies. Its features are due to two circumstances®:

— first, it is important that civil servants belong to a certain category of
managers or specialists (the legal personality of a Manager is broader than
that of a specialist);

" ComSoc A. Administrative process of Ukraine: textbook. no./ ComSoc A.T.,
V. Bevzenko R. Miller. Kiev : A Precedent, 2007. 531 p.

8 Scientific and practical commentary of the Code of Ukraine on administrative offences / G.
Kalyuzhny, N. Inshin, I. Shopina, etc. — fifth Edition, with amendments and additions as of
September 10, 2013 Kyiv: Alerta, 2013. 976 p.
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— secondly, the content of official rights and duties plays a significant
role. Therefore, the head of the district state administration and the head of
Department of the Ministry belong to one category-the third, but, it is clear
that their legal personality different.

Other state bodies and officials provided for by law have special
administrative and procedural legal personality.

So, district (city) judges individually consider a number of cases on
administrative offenses (Art. 221 CAOQO), in bodies of Prosecutor’s office
production on complaints and statements of citizens is conducted.

The Ukrainian Parliament Commissioner for human rights exercises
parliamentary control over the observance of constitutional rights and
freedoms of man and citizen and the rights of everyone in Ukraine and has the
right to invite officials and officers, citizens of Ukraine, foreigners and
stateless persons for verbal or written explanations regarding circumstances
that are verified by the case.

In the literature the administrative-procedural legal personality of such
state bodies as the national security and defense Council of Ukraine, the
Central election Commission and others is considered.

Given the current trends in the development of administrative-procedural
legislation and theoretical studies of scientists- system of subjects of
administrative process can be presented as follows:

— Citizens, foreign citizens and stateless persons;

— State bodies, enterprises and institutions;

— Public associations and other non-governmental organizations,
enterprises and institutions;

—  Civil servant;

— Employees of public associations and other non-state formations.

Citizens, foreign citizens and stateless persons form the most numerous
group of subjects of administrative process. They act in the administrative
process as:

— persons who have initiated an administrative case before the body
entitled to its decision in connection with the exercise of their rights or
performance of duties;

— administrative dispute, have declared in the body authorised to
consider administrative proceedings, requirements for the protection of
violated or disputed rights, or the party to whom a claim to the authority about
the violation or contesting its rights applicant;

— third parties, that is, a person who has made an independent claim on
the subject of the dispute, has not made such a claim, but joined the
requirements of one of the parties;

— authorized representative, unless otherwise provided by law;
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— the person brought to administrative responsibility;

— the victim, i.e. the person to whom moral, physical or material harm is
caused by an administrative offense;

— aperson protecting the rights and interests of others;

— witness, interpreter, expert.

In each of these cases, the legal status of a citizen as a participant in the
administrative process has its own specifics, which is due to the role that the
citizen performs in the process. However, the legislation enshrines the
General procedural rights and obligations, recognizing the administrative-
procedural legal capacity and administrative-procedural capacity of citizens.

State bodies, enterprises and institutions. They have a special role in the
sphere of public-legal relations. Legislative (representative) authorities,
Executive authorities, courts, Prosecutor’s office are to some extent endowed
with the rights to resolve specific administrative cases.

State bodies, first of all Executive authorities, can act in the administrative
process as:

— bodies considering and deciding an administrative case;

— bodies that initiate proceedings in connection with the exercise of their
functions before the body entitled to its resolution;

— parties to an administrative dispute, third parties;

— bodies protecting the rights and legitimate interests of other persons
(bodies, institutions, organizations).

State enterprises, institutions, associations and other legal entities may
participate in the administrative process on the same grounds as state bodies.

Public associations and other non-governmental organizations, enterprises
and institutions may act in the administrative process as: non-state formations
(organizations, etc.), which initiated an administrative case in connection with
the exercise of their functions before the body that has the right to solve it;
parties to an administrative dispute; third parties; organizations that protect
the rights and interests of other persons; organizations that solve an
administrative case in cases and within the limits established by law.

Civil servant. As subjects of administrative process employees can act as:
the official who considers and makes decisions on administrative business; the
official who initiated administrative business in connection with
implementation of the functions assigned to it before the body having the right
to its permission; the parties of administrative legal dispute; the representative
of state body, the state enterprise, establishment; the third persons; the person
brought to disciplinary or administrative responsibility.

Employees of public associations and other non-state formations. Non-
state employees may act in the administrative process as: an employee who
initiated an administrative case in connection with the exercise of official
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functions before a body entitled to its resolution; parties to an administrative
dispute; a representative of a public Association or other non-state formation,
third parties; an employee who considers and makes decisions on an
administrative case in cases provided for by law; the person brought to
administrative responsibility in the cases specified in the law®.

In cases stipulated by the legislation, representatives of public
associations, organizations, for example, trade unions, consumer protection
societies and the like may participate in the administrative process.

3. Features of the administrative-procedural status of citizens

Citizens, first of all, are carriers of the rights and duties (including
administrative and procedural) in any branch of the public-administrative
sphere (economic, socio-cultural, administrative, political);

— secondly, the specificity of the General legal status of citizens
generates in all other subjects of the administrative process the obligation to
ensure compliance with their rights;

— thirdly, unlike other subjects, citizens are not competent to solve
administrative cases (if they are not endowed with special powers, but in this
case they already belong to another category of subjects);

— fourthly, citizens cannot enter into administrative and procedural
relations directly with each other.

The administrative-procedural status of a citizen should be considered in a
broad and narrow sense, which relate to each other as a whole and a part.

In a narrow sense, it is a set of legal qualities that the state confers on a
citizen. First of all, these are rights and obligations. The attitude of the state
towards citizens in the sphere of administrative law and procedure is also
expressed through other legal categories, such as legal guarantees of the
rights, freedoms and obligations of citizens. In other words, everything that
legislates the position of a citizen in society, mediates the types of ties and
relations between the state and the citizen, should be understood as the legal
status of a citizen in a broad sense.

Thus, in a narrow sense, the administrative-procedural status of a citizen is
a set of legal possibilities of citizens regulated by administrative-procedural
norms as carriers of subjective rights and obligations to participate in
administrative-procedural activity.

In a broad sense, the administrative-procedural status of a citizen is a set of
all legal means fixed in the administrative-procedural norms, with the help of
which the position of a citizen in the administrative process is determined.

® Administrative and legal protection of citizens ° rights: studies.-method. possib. /
K. Afanasiev et al.; Lugan. state University EXT. cases to them. E. Didorenko. Lugansk : RIO
LGUSD them. E. Didorenko, 2011. 279 p.
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It is advisable to allocate the following types of administrative and
procedural status of a citizen: General administrative and procedural status of
citizen, which is characteristic for all types of industries; special (special) the
status of specific industries; single administrative and procedural status of a
particular participant in the particular circumstances. Realization of the
individual status of the citizen is connected with stages, stages of productions
and separate procedural actions.

Illustrating this provision, we note, for example, that absolutely for all
citizens participating in the process, the law provides for the right to receive
information, at the constitutional level, the right to appeal in court the
actions of officials. These rights are characteristic of the entire
administrative process, and therefore, they can be attributed to the General
administrative-procedural status of a citizen, analyzing which, we come
across a special procedural status. Thus, in the proceedings on
administrative offenses, we observe a set of procedural rights and
obligations characteristic of this production and enshrined by the legislator
in an independent section of the administrative Code.

As elements of the administrative-procedural status of a citizen include:
a) administrative-procedural rights; b) administrative-procedural legal
capacity; ¢) administrative-procedural capacity; d) administrative-procedural
freedoms; e) administrative-procedural duties; e) administrative-procedural
legitimate interests.

Through the mechanism of subjective rights, a broader category of human
and civil rights is realized.

Administrative and procedural rights of citizens can be divided into groups
(types). Depending on the stage of the administrative process: the rights
associated with the possibility of initiating an administrative process on the
initiative of the citizen (in particular, the right to receive specific information
from the competent authorities, the right to submit an application, etc.); the
rights associated with informing the citizen about the reasons and purpose of
involving him in the administrative process initiated by other entities.
In particular, these are the rights to familiarize with the case materials, to
obtain an explanation of the grounds for applying coercive or administrative
preventive measures to it; the rights that enable a citizen to influence the
course and results of the administrative process. As the largest group,
administrative procedural rights are most fully enshrined by the legislator,
although to a greater extent this applies to jurisdictional proceedings. For
example, the right to give explanations, to present evidence, to file petitions,
etc; the rights connected with possibility of the appeal by the citizen of actions
and decisions of competent authorities and officials.
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Depending on the possibility of personal exercise of administrative and
procedural rights by a citizen, it is possible to distinguish the rights that a
citizen realizes independently; the rights that a citizen delegates to other
persons (legal representatives) in accordance with the law.

Finally, the method steps include: administrative procedure law, the
implementation of which the citizen should make certain actions, for example
to declare the petition for granting translator; administrative procedure law,
the implementation of which the citizen does not need to actually act (e.g. the
right to consideration of the application within the statutory period specific).

Administrative-procedural rights of the second type, as a rule, are not
fixed in normative-legal acts. In most cases, they arise from the procedural
obligations of other subjects of the administrative process.

It is obvious that the ratio of administrative and procedural rights of
citizens and their respective responsibilities of the competent authorities and
officials is the most important factor in the reality and effectiveness of the
Avrsenal of procedural rights of the individual .

Administrative-procedural legal capacity, as a rule, is associated with the
implementation of procedural rights of citizens in specific legal relations. But,
a number of administrative and procedural rights are enshrined directly in the
sources of law, regardless of specific legal relations (an example of such a
right is the right to appeal to the Executive authorities for assistance in the
implementation of subjective rights). Implemented in accordance with the will
of the citizen, they give rise to certain legal relations. In connection with these
legal relations, the citizen has procedural rights due to them.

4. Administrative and procedural status of individual subjects
of the administrative process

In the existing classifications of subjects of procedural legal relations,
proposed by theorists of administrative process, all subjects of administrative-
procedural activity are taken into account.

However, the proceedings on administrative offences have a certain list of
subjects whose functions and competence are clearly defined by the norms of
the Code of Ukraine on administrative offences and other legal acts of
Ukraine.

According to this, according to the nature of the procedural status of the
subjects of the said proceedings can be divided into three groups: 1) the
subjects who decide the case (subjects of jurisdiction); 2) the subjects against
whom the case is decided (interested subjects); 3) auxiliary participants in the
proceedings (disinterested subjects).

0 Kuzmenko O. Administrative justice in Ukraine: textbook. Kyiv: Atika, 2007. 156 p.
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The first group always includes state bodies and their officials.

The second group can include almost any subjects, both bodies and
persons.

The third includes witnesses, victims, experts, translators, lawyers and the
like. The specific list of participants in administrative-procedural relations
depends on the type of administrative proceedings.

Subjects of administrative jurisdiction are public administration bodies and
their officials who carry out administrative and jurisdictional activities related
to the decision of a particular case of an administrative offense and the
issuance of the relevant law enforcement act.

The Executive bodies of councils can be referred to the public bodies
exercising jurisdictional activity, because, in accordance with section Il of the
Constitution of Ukraine and article 5 of the Law “on local self-government in
Ukraine”, these are components of the local self-government system in
Ukraine, which satisfy the public interests. Although the Executive bodies of
councils can also be defined as local self-government bodies, there are no
administrative commissions in their list (article 5 of the Law).

Thus, the system of subjects of administrative jurisdiction includes
authorized bodies (officials) of public authority, court (judges) (in terms of
resolving cases of administrative offenses), bodies and structures of local self-
government.

The interested subject — the person brought to responsibility, the victim
and their legal representatives (parents, adoptive parents, guardians, Trustees,
lawyers). Unlike the subjects of the first group, none of the representatives of
this group does not enjoy authority™.

The personality of the offender is characterized primarily by the signs
inherent in the subject of the offense (age, sex, official, social status, illegal
behavior in the past), as well as behavior in the workforce and at home,
attitude to family, colleagues, school, and the like. All these circumstances
must be established by the body (official), considering the case, to have a full
idea of the identity of the offender.

The rights of stakeholders should include:

1. The right to get acquainted with the materials of the case, except for
those with limited access. Such materials include official documents of the
leading entity confidential materials. The confidential nature of the
information must be recognized by the lead entity or wire. Information may be
considered confidential if its disclosure may cause harm to the interested

1 Course of administrative law of Ukraine: Textbook/ V. Kolpakov, O.Kuzmenko,
I. Pastukh, V. Sushchenko, etc. 2nd ed., processing. and extra. Kyiv: Yurinkom Inter, 2013.
872 p.
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person who provided it, or / and other participants in the process. A leading
entity may deny access to confidential information if it is determined that a
person has divulged sensitive data.

2. The right to produce evidence. 3. The right to invite experts and
provide expert opinions.

3. The right to submit petitions, oral and written explanations
(objections), statements.

4. The right to object to the petitions of other interested persons.

7. The right to participate in the proceedings conducted by the leading
actors (in particular, the preparation of an act of offense, including in hearings
held at the stage of investigation).

8. The right to appeal the decision.

Responsibilities of stakeholders are: 1) conscientiously exercise their
corresponding rights; 2) timely provide to its leading entity the necessary
information; 3) as jurisdictional, and positive processes sometimes provides
for the obligation of the presence on stage of the case.

Responsibility of interested persons for non-performance of duties:

1) accelerated adoption of the final decision, in fact, less favorable for the
interested person (if the interested person evades cooperation with the leading
entity-does not give access to information, does not provide it in a timely
manner, hinders the investigation).

Applicant. The applicant is the person who filed the application, the body
(official) makes representations about the violation of the legislation.

Disinterested subjects — persons and bodies that facilitate the
implementation of the proceedings: a lawyer, witnesses, experts, specialists,
translators, witnesses and the like.

A lawyer or other specialist in the field of law, who has the right to
provide legal assistance in person or on behalf of a legal entity, may get
acquainted with the case materials, submit petitions, on behalf of the person
who invited him, on her behalf, bring complaints against the decision on the
case. His powers to participate in the consideration of the case are certified by
the relevant document confirming the right to provide legal assistance?.

Witness. A witness is a person about whom there is evidence that he
knows any circumstances to be established in the case under consideration.

The witness participates in exceptional cases. A civil servant as an impartial
subject of law unilaterally fixes the circumstances of the case. However, it is
necessary to provide for a wider involvement of witnesses to record the
circumstances that are the leading actors. Interesting is the combination of the

2 Kolpakov V. Administrative-tort process: studies. benefit./ Kolpakov V., Gordeev V.
Kharkiv: Kharkiv legal, 2012. 227 p.
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status of a witness and an interested person. Thus, when considering a case of
violation of the legislation on protection of economic competition, the
Antimonopoly Committee bodies receive explanations from any persons who are
not participants in the case) at their request. And in the other case, the law defines
the circle of such interested witnesses. National commissions on regulation of
natural monopolies, when making decisions on such regulation, take into account
information on the activities of a natural monopoly subject provided by consumer
associations, natural monopoly subjects, and other interested parties. This does not
raise the question of admission to the production of such an interested witness. For
example, on personal reception citizens can come with relatives, others, at will
persons who have direct relation to the questions raised in the statement of such
citizen. At the same time, the term “witnesses” is rarely used due to the fact that
the vast majority of disinterested persons receive information due to their social
status. First of all, we are talking about officials. But with regard to citizens, it is
really worth using the term witnesses.

The duties of the witness include: 1) to appear at the call of the leading
subject or the wire; 2) to give a truthful explanation; 3) to report the
circumstances known to him in the case and answer the questions posed”.

Expert. The expert is appointed by the body (official) considering the case
when there is a need for special knowledge. Examination can be carried out
by an expert of a special institution, individual experts, expert commissions.
Thus, the Antimonopoly legislation provides for the granting by the Cabinet
of Ministers of Ukraine of permission for concerted actions only in the
presence of the conclusion of the Commission from among independent
experts with a positive assessment of the consequences of such actions’.

To the rights of the expert are: 1) the right to request him to review the
case materials relating to the subject of examination if it is necessary to give
an opinion; 2) the right to refuse to give conclusions if provided materials are
not enough or not necessary knowledge to complete the examination;
3) the right to request additional materials necessary to give an opinion;
4) to put the person concerned, the witness questions which relate to the
subject of examination, to be present at the resolution of the case.

The duties of the expert include: 1) the duty to be responsible for refusing
to give an opinion without good reason; 2) the duty to be responsible for the
disclosure of information with limited access”.

Others (translators, witnesses) are needed to consolidate evidence or
provide the necessary conditions for administrative proceedings.

Translator. This participant in the proceedings is engaged by the leading
entity (wire) at the request of the person concerned, who does not speak the
language in which the proceedings are conducted, or on his own initiative in
the interests of ensuring a complete and accurate translation, which he is
entrusted.
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The translator, who is appointed in case of need by the body (official)
considering the case, is obliged to appear at the call of the latter and make the
translation fully and accurately entrusted to him.

Witnesses. An adult person who is not interested in the outcome of a case
and participates in the proceedings to certify its fact, progress and results in
cases established by the SCCR is understood™*.

A witness has the right: 1) to know the conduct of procedural actions he is
involved, who runs it and who participates; 2) to do about procedural acts in
which he participates, the statements and comments that shall be included in
the minutes of the procedural action; 3) the transcript of the procedural action
in which he participated, and to require corrections and additions; 4) to sign
the minutes of the procedural action in the part, which reflects perceived
personally the circumstances;

5) to receive compensation for the expenses incurred by him related to
participation in the proceedings. A witness is obliged: 1) to report on the
claim of an official of the body conducting administrative process,
information about the relationship of persons in administrative proceedings;
2) certify with his signature the minutes of the procedural action, the fact that
the production of this action, its progress and results; 3) observe the procedure
in the production of procedural actions; 4) to obey the lawful orders of the
officers of the body conducting administrative process.

The defendant may be questioned as a witness about the circumstances
related to the proceedings in which he took part.

Specialists. These include specialists of non-governmental organizations
operating in the field, subjected to individual legal regulation (for example,
specialists of self-regulatory organizations).

Another type of specialists are specialists who simultaneously present their
views on the legal qualification of circumstances. The participation of such
specialists is necessary to obtain reasonable assessments and conclusions
about the legality of the actions of officials in respect of whom an internal
investigation is appointed.

This group also includes public organizations, labor collectives,
administration at the place of work, study or residence of offenders. They
cooperate with the state authorities, helping them in the implementation of
educational work. In some cases, such participants in the proceedings must be
informed about the administrative measures taken against the perpetrators.
They can apply for mitigation of administrative responsibility. A person who
has committed an offense may be released from administrative responsibility

B Kolpakov V. Administrative-tort process: studies. benefit./ Kolpakov V., Gordeev V.
Kharkiv: Kharkiv legal, 2012. 227 p.

222



with the transfer of materials for consideration by a public organization or a
labor collective.

Thus, the proceedings in cases of administrative violations has a wide
range of subjects, which are guaranteed the relevant rights and freedoms.
Detailed regulation of relations between subjects of jurisdiction and
participants of the specified production is a guarantee of objective resolution
of legal disputes which arise, in exact accordance with the legislation. The
easier and bezkonfliktnishe relationship between a citizen and the state in the
face of its bodies and officials, the calmer and more secure he feels, resulting
in increased law-abiding, respect for the state and its bodies, increases the
authority of the latter.

CONCLUSIONS

The concept of the subject of administrative process. Classification of
subjects of administrative process. Features of administrative legal personality
of individuals and legal entities, civil servants (employees of local
governments) and officials who are endowed with administrative and
procedural rights and duties (administrative and procedural legal capacity,
administrative and procedural capacity). General characteristics of
administrative-procedural legal personality of other subjects of administrative
process. The distinction between the concepts “subject” and “participant” of
the administrative process.

SUMMARY

In the General theoretical understanding, the subject is recognized (from
the Latin-the one who is at the heart), the carrier of subject-practical activity
and knowledge (an individual or a social group), the source of activity aimed
at the object.

In turn, in the theory of law, the subject of law is a person (natural or
legal) that by law has the ability to have and implement directly or through a
representative of the rights and legal obligations (that is, legal personality).

Legal personality, which includes legal capacity and legal capacity, is
vested in both subjects of material administrative-legal relations and subjects
of procedural administrative-legal relations.

Administrative-procedural legal capacity is the ability to have legal rights
and obligations in the administrative process. It is recognized for all citizens
of Ukraine, foreigners, stateless persons, as well as for public authorities,
other state bodies, authorities of the Autonomous Republic of Crimea, local
authorities, their officials and officials, enterprises, institutions, organizations
that are legal entities.
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Administrative procedural legal capacity arises in citizens from the
moment of their birth and is terminated by death. For legal entities, it
arises from the moment of their creation and ends with their liquidation.
To participate in the administrative process, in addition to the General
administrative procedural legal capacity, it is also necessary to have a
specific administrative procedural legal capacity, that is, in this parti-
cular case.

In order to personally participate in the consideration of an administrative
case, it is not enough to have only administrative procedural legal capacity.
Possession of administrative procedural capacity is also necessary for the
participant of the case.

Administrative-procedural capacity is the ability to personally exercise
their administrative procedural rights and obligations, including to entrust the
conduct of the case to a representative.

The administrative process is characterized by a variety of subjects. As
parties (participants, subjects) in the administrative process are legal entities
and individuals; Executive and administrative bodies of the state and local
self-government; administrations of enterprises, institutions, organizations and
public organizations; political parties and bodies of public initiative;
Association of citizens and ordinary citizens, as well as foreigners and
stateless persons and others.

The analysis of the whole array of participants of administrative-
procedural relations allows us to identify five groups of subjects of
administrative process:

1) citizens;

2) Executive and administrative bodies and structural parts of their
apparatus;

3) Association of citizens and their bodies, as well as bodies of self-
organization of the population having administrative and procedural legal
personality;

4) civil servants and officials vested with administrative and procedural
rights and duties;

5) other state bodies and their officials.
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PROCEEDINGS FOR CONSIDERATION OF CITIZEN’S APPEALS
Predmestnikov O. G.

INTRODUCTION

The development of the rule of law in Ukraine is inextricably linked with
the strengthening and development of subjective rights and freedoms of
citizens. In the implementation and protection of such rights and freedoms,
one of the most important places is occupied by proposals, applications and
complaints of citizens. At the same time, they play a role that guarantees the
rule of law in public administration. The level of compliance with the rule of
law in the state directly depends on the participation of law-abiding citizens in
activities to support it. On the other hand, it is impossible not to agree that the
presence of a large number of complaints about the actions of employees of
the Executive apparatus is an alarming symptom, forcing us to closely analyze
the state of Affairs in this apparatus and take measures to improve its work.
One of the key areas of strengthening the rule of law is to improve the existing
legislation, primarily administrative and procedural rules governing the
exercise and protection of subjective rights and freedoms of citizens.

The main sources of information needed to address issues of state,
economic and socio-cultural construction should include citizen’s appeals as
one of the most important means of exercising and protecting their rights.
Appeals can relate to a variety of aspects of life and society-from the national
interests of a particular person.

1. The concept and types of appeals of citizens

The appeal of citizens is considered as one of the ways to ensure legality
and discipline in public administration. The attribution of this image to those
by which it is possible to influence the state of law and discipline in the state
is extremely important. The fact is that citizens ‘ appeals should be perceived
as: a) a means of protection against violations of their rights, freedoms and
legitimate interests by Executive authorities; b) the possibility of real
influence on the activities of Executive authorities and officials; c) the
opportunity to get a positive result for the citizen without the use of special
legal knowledge for the registration of certain documents; d) the indicator of
the formation of civil society™.

! Kuzmenko O. Course of administrative responsibility. Textbook./ed. Kuzmenko O. Kiev:
Yurinkom inter, 2015. 568 p.
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Proposal (remark)-citizens * appeal, where they Express advice,
recommendation on the activities of state authorities and local self-
government bodies, deputies of all levels, officials, as well as opinions on the
settlement of public relations and living conditions of citizens, improvement
of the legal basis of state and public life, socio-cultural and other spheres of
activity of the state and society.

Application (petition) — the appeal of citizens asking for assistance in the
implementation embodied in the Constitution and current legislation rights
and interests or violation of current legislation or drawbacks in activity of
enterprises, institutions, organizations irrespective of forms of ownership,
people’s deputies of Ukraine, deputies of local councils, officials, as well as a
statement of opinion regarding improvement of their activities. Petition — a
written request for recognition of a person’s relevant status, rights or
freedoms, and the like.

The complaint-the appeal with the requirement about renewal of the rights
and protection of legitimate interests of the citizens broken by
actions(inactivity), decisions of state bodies, local governments, the
enterprises, establishments, the organizations, associations of citizens,
officials.

Decisions, actions (inaction), which may be appealed, in the field of public
administration include the following, which violated rights and legal interests
or freedoms of a citizen (group of citizens); created obstacles to the
implementation of citizen’s rights and legal interests or freedoms; illegal
placed on the citizen any duties or illegally prosecuted?.

Requirements for applications:

1. Addressed to bodies and organizations, associations of citizens or
officials, whose powers include the solution of the issues raised in the appeals.

2. The need to specify the surname, name, patronymic, place of residence
of the citizen, statement of the essence of the issue, comments, suggestions,
statements or complaints, requests or requirements.

3. Oral requests shall be a citizen and recorded by an official at personal
reception and written sent by mail or handed over a citizen to the appropriate
authority, the institution, personally or through authorized person.

Failure to comply with these requirements allows the subjects of power
not to consider such appeals. In addition, under article 8 of the law of Ukraine
“About addresses of citizens” not subject to review: re-treatment one and the
same body by the same citizen on the same issue if the first is decided on the
merits; complaints against the decision appealed against, if it is submitted to

2 Kuzmenko E. Administrative-procedural law of Ukraine: textbook / O. Kuzmenko,
T. A. Gurzhiy; za zag. ed . Kyiv: Atika, 2007. 416 p.
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body or official of higher level after one year from the date of its adoption, but
no later than one month from the time of familiarizing the citizen with the
decision; appeals of persons recognized by the court as incapable.

An important factor to pay attention to is the period of consideration of
applications. According to the requirements of the current legislation, appeals
are considered and resolved within a period of not more than one month from
the date of their receipt, and those that do not require additional study-
immediately, but not later than fifteen days from the date of their receipt.
If within a month it is impossible to resolve the issue violated in the appeal,
the head of the relevant body, enterprise, institution, organization or his
Deputy shall establish the necessary period for its consideration, as reported to
the person who filed the appeal. The General term of the decision of the
questions raised in the address cannot exceed 45 days.

It should also be noted that in addition to the above types of appeals of
citizens, the Law of Ukraine “on access to public information” allocates
another type of appeal-a request for information.

Like other types of citizens ° appeals, the request for information can be
individual or collective; it can be submitted orally, in writing or in another
form (by mail, Fax, telephone, e-mail).

The request for information is submitted in a free form and must contain:
1) name (name) of the requestor, mailing address or email address, and the
number of communications, if any; 2) General description of information or
type, name, requisites or content of the document for which the request is
made, if the questioner is known; 3) the signature and date, subject of the
request in writing®.

The law clearly stipulates that a response to a request for information must
be provided no later than five working days from the date of receipt of the
request. If the request for information relates to information necessary to
protect the life or freedom of a person regarding the state of the environment,
the quality of food and household items, accidents, catastrophes, natural
hazards and other extraordinary events that have occurred or may occur and
threaten the safety of citizens, the response must be provided no later than
48 hours from the date of receipt of the request. And if the request concerns
the provision of a large amount of information or requires the search of
information among a significant amount of data, the term of consideration of
the request may be extended to 20 working days with mandatory notification
of the requester in writing not later than five working days from the date of
receipt of the request.

% Scientific and practical commentary of the Code of Ukraine on administrative offences /
G. Kalyuzhny, N. Inshin, I. Shopina, etc. — fifth Edition, with amendments and additions as of
September 10, 2013 Kyiv: Alerta, 2013. 976 p.
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The request for information may be refused or delayed by the subject of
authority. It is possible to refuse to provide information to a person if: — the
information Manager does not own and is not obliged according to its
competence provided by the legislation to own the information concerning
which the request is made; — the information which is requested belongs to the
category of information with limited access in accordance with part two of
article 6 of this Law; — the person who submitted the request for information
has not paid the actual expenses related to copying or printing stipulated by
the legislation; — the requirements for the request for information have not
been met.

A delay in the satisfaction of a request for information is allowed if the
requested information cannot be provided for review within the time limits
provided for by this Law in the event of force majeure. The decision on delay
is brought to the attention of the requesting in writing with explanation of the
order of the appeal of the made decision.

Public administration as a complex phenomenon, which is due to the
regulatory influence of public administration in various spheres of public life,
can be meaningful only if efficient mechanisms through which the public
authorities receive information about its performance in the system of public
administration through such means as monitoring, supervision and complaints
of citizens, which today are combined as a way to ensure the legality and
discipline®.

2. Subjects of proceedings on citizens appeals

The current legislation, law enforcement practice and theoretical research
make it possible to confidently point out the existence of four types of
participants in such legal relations, that is, 4 types of subjects of production on
citizens ‘ appeals.

The first type (subjects, applicants) are persons whose applications are
considered and on which decisions are made. These are capable citizens of
Ukraine, foreigners and stateless persons who are in the territory of the state
on legal grounds (unless otherwise provided by international treaties), whose
treatment is not subject to article 8 of the Law of Ukraine “on citizens’
appeals.

The second type (subjects considering appeals) includes subjects
considering appeals and making decisions on them. Such are: public
authorities; local governments; enterprises, institutions, organizations;
associations of citizens; mass media; prosecutors (according to article 12 of

* Kuzmenko O. The Course of the administrative process: proc. benefit. / O. Kuzmenko;
NAT. Acad. EXT. cases’. Kyiv: Yurinkom Inter, 2014. 207 p.

230



The law of Ukraine “on Prosecutor’s office” of October 5, 1991, the
Prosecutor considers applications and complaints about violations of the rights
of citizens and legal entities, except for complaints, consideration of which is
referred to the competence of the court).

A common feature of the administrative-procedural status of these entities
is that they cannot refuse to accept and consider appeals. The legislator
establishes that appeals duly executed and filed in accordance with the
established procedure are subject to mandatory acceptance and consideration.

It is prohibited to refuse to accept or consider a petition with reference to
political views, party affiliation, gender, age, religion, nationality, citizen
ignorance of the language.

If the issues raised in the appeal received by the authority are not included
in the authority’s powers, it shall be forwarded to the address within no more
than five days. This is reported to the citizen who filed the appeal. If the
address does not contain the data necessary for adoption of the proved
decision by body or the official, it in the same term returns to the citizen with
the corresponding explanations.

The third type (auxiliary subjects) are persons who contribute to the
adoption of informed decisions. The law provides for their participation only
in the processes of consideration of applications or complaints. The current
legislation does not contain a special list of such persons.at the same time, the
analysis of the Law of Ukraine “on citizens appeals” shows that such persons
are a lawyer, a representative of the labor collective, a representative of an
organization performing a human rights function, persons whose fault
violations were committed, persons who provide information to the competent
authorities during the verification of appeals in accordance with the
requirements of articles 15 and 19. The peculiarity of this group of subjects is
that the competence of auxiliary subjects is realized at the second stage of
production — the stage of consideration of the application or complaint®.

The fourth type (patronage subjects) are persons who file an appeal in the
interests of the citizen on his authority. The law provides for their
participation in the processes of all types of appeals. It should be noted that
their participation is regulated in detail in the proceedings on complaints. The
peculiarity of this group of subjects is that the competence of patronage
subjects is implemented at the 1st stage of production — the stage of filing an
appeal. The patronage subjects include: legal representatives of minors and
incapacitated persons, labor collectives, law-protective organizations, other
persons, authorized persons.

® Kolpakov V. Administrative-tort process: studies. Benefit. / Kolpakov V., Gordeev V.
Kharkiv: Kharkiv legal, 2012. 227 p.
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The General features of the administrative-procedural status of subjects,
for example, are: first, the obligation to fulfill a number of requirements. So,
in the address the surname, a name, a patronymic, a residence of the citizen
has to be specified, the essence of the raised question, remarks, offers,
statements or complaints, requests or requirements is stated. Appeals are
addressed to public authorities and local self-government, enterprises,
institutions, organizations, regardless of ownership, associations of citizens or
officials, whose powers include the solution of the issues raised in the appeals.
The address issued without observance of these requirements, returns to the
applicant with the corresponding explanations not later than in ten days from
the date of its receipt; the obligation to bear responsibility for giving of
addresses of illegal character. Thus, the law establishes that the submission by
a citizen of an appeal containing slander and insults, discredit of state
authorities, local self-government bodies, associations of citizens and their
officials, heads and other officials of enterprises, institutions and
organizations, regardless of ownership, calls for incitement to national, racial,
religious hatred and other actions, entails responsibility under the current
legislation; allocation in their array of two groups: Heroes of the Soviet
Union, Heroes of Socialist Labor, invalids of the great Patriotic war and
established that the proposals (comments) of this group of citizens are
considered by the first heads of state bodies, local governments, enterprises,
institutions and organizations personally; citizens who have benefits
establisgled by law and established that their appeals are considered as a
priority”.

3. Forms of work on ensuring consideration of citizens ¢ appeals

Executive bodies, bodies of local self-government, heads of enterprises,
institutions and organizations, regardless of ownership, should be strictly
guided by the Constitution of Ukraine, the Law of Ukraine “on citizens
appeals” of October 2, 1996 No. 393/96-BP, By presidential decree
No. 109/2008 of 7 February 2008 “on priority measures to ensure the
implementation and guarantee of the constitutional right to appeal to higher-
level state authorities and local self-government bodies” to ensure the creation
of the necessary conditions for the realization of citizens’ rights to a written
appeal or personal reception and the mandatory receipt of a justified answer to
it; to take prompt measures on the merits of the issues raised; to identify and
eliminate the causes of complaints and statements of citizens, to decide

® Scientific and practical commentary of the Code of Ukraine on administrative offences /
G. Kalyuzhny, N. Inshin, I. Shopina, etc. — fifth Edition, with amendments and additions as of
September 10, 2013 Kyiv: Alerta, 2013. 976 p.
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questions of responsibility of officials, through whose fault the violations, the
bureaucracy and red tape; to analyze the status of work with citizens and to
inform the population; to consider the results of the analysis in practical work;
— to actively use the experience of organization of the personal reception
directly on the plants at the place of work and residence.

Today, almost all Central and local Executive authorities and local self-
government have special structural units to work with citizens’ appeals, on the
Internet pages of which information on the consideration of citizens’ appeals,
schedules of personal reception, analytical certificates and the like are
submitted. The regional state administrations have established commissions
for the consideration of citizens’ appeals, commissions for the consideration
of repeated appeals, “days of control” of the results of the execution of
citizens ‘ appeals are held, exit receptions, helplines and so on are organized.

Another important mechanism for the implementation of citizens’ rights to
appeal is the institution of the Verkhovna Rada Commissioner for human
rights (Ombudsman), which embodies parliamentary control over the
observance of constitutional rights and freedoms of man and citizen.
According to article 55 of the Constitution of Ukraine, “everyone has the right
to apply for protection of their rights to the Commissioner of the Verkhovna
Rada of Ukraine for human rights”. According to article 16 of the Law of
Ukraine “on the Commissioner of the Verkhovna Rada of Ukraine for human
rights”, the Commissioner carries out his activities on the basis of information
about violations of human and civil rights and freedoms, which he receives
from appeals of citizens of Ukraine, foreigners, stateless persons. Such
appeals are accepted and considered by the Commissioner in accordance with
the Law of Ukraine “on citizens’ appeals”’.

Today, in the system of state bodies, such structures can be conditionally
considered law enforcement agencies-the Prosecutor’s office and internal
Affairs bodies. However, the specificity of their work is that they consider the
appeals of citizens in fact, when they are talking about a direct violation of the
law. If the law is not violated, the appeal of citizens is not related to their
competence. Thus, the issue of creating a separate state body for the purpose
of comprehensive objective consideration and analysis of citizens’ appeals
under the patronage of the President of Ukraine becomes urgent.

It should be noted that the legislator gives special attention to the
organizational actions taking place at the first stage of production. In order to
provide citizens with an unhindered opportunity to apply, a special form of

" The code of Ukraine on administrative offences dated 7 December 1984, No. 8073-x URL.:
http://zakon4.rada.gov.ua/laws/show/80731-10
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receiving proposals, applications and complaints — personal reception of
citizens-is established and fixed at the legislative level.

Heads and other officials of public authorities, local governments,
enterprises, institutions, organizations, associations of citizens, necessarily
carry out such reception. The reception is held regularly on fixed days and
hours, at a convenient time for citizens, at their place of work and residence.
Reception schedules are brought to the attention of citizens. Heads of the
specified structures define the order of reception of citizens.

Consideration of citizens ‘appeals under the” single window” system is
carried out according to the scheme, which can be divided into a number of
successive stages:

— advice on the procedure for filing an application and the timing of
preparation of the necessary additional documents.

— check of correctness of registration of the application and the package
of documents attached to the application;

— registration of the application in the electronic database and issuance to
the applicant of an extract from the electronic journal confirming the
acceptance of the application;

— formation and direction of inquiries in profile structures for the
purpose of obtaining necessary data, coordination and conclusions concerning
the decision of the question stated in the statement;

— control over the timing of individual requests and the total period of
preparation of the response;

— registration of the prepared response and related documents in the
electronic database;

— noatification of the applicant;

— issue to the applicant of the answer, necessary documents for the
solution of a question or the motivated refusal.

Transformation of the “single window” service multifunctional centers
will receive citizens’ appeals, provide a full range of public services for
issuing documents to individuals, legal entities and individual entrepreneurs,
as well as provide other related services to the population. In particular, an
integral part of the work of such centers are consulting and reference services,
Internet service, legal assistance and the like. Therefore, the creation of an
extensive network of special bodies to work with citizens’ appeals on a wide
range of issues is a positive experience that is used in Ukraine®,

In the modern conditions of information society formation, measures
within the framework of e-government development are seen as an important

i}
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direction of increasing the efficiency of work with citizens  appeals. It has
become a common world practice to recognize certain legal force behind
appeals transmitted through electronic communication systems.

With the introduction of an automated system of relations “citizen-state”
can be counted on to improve the efficiency of public administration and limit
corruption. Electronic interaction changes the very nature of government,
making it more transparent and controlled by the public, because every citizen
will be able to monitor the activities of public authorities and local
governments, directly interact with public officials without queues and
unnecessary bureaucracy.

Social information, which is in the appeals of citizens, is of great
importance for improving the work of the authorities. As you know, the
typical meaning of a phenomenon, trends in the development of practice can
be recorded with sufficient certainty based on data analysis of a large number
of facts that are in the appeals, their generalization. The analysis of such
information allows drawing conclusions about the reasons and conditions,
prompts ways of elimination of violations, mistakes, shortcomings, to make
suggestions for improvement of business, legal response and other

4. The concept and types of complaints. The ratio
of the concepts of “complaint” and “appeal”

The Constitution of Ukraine establishes the following important ways to
protect rights and legitimate interests:

— the administrative and legal method of protection of the rights and
freedoms of citizens, enshrined in article 40 of the Constitution of Ukraine,
which provides that a citizen has the right to send individual or collective
written appeals or personally appeal to state authorities, local self-government
bodies and officials and officials of these bodies, who are obliged to consider
the appeal and give a reasonable response within the period established by
law. One such way is to exercise the right to file a complaint of citizens in
administrative proceedings in connection with the violation of their rights and
freedoms, including a complaint to the Prosecutor’s office, the Commissioner
of the Verkhovna Rada of Ukraine for human rights (part 2 of article 55 of the
Constitution of Ukraine);

— judicial protection of rights and freedoms (article 55 of the
Constitution of Ukraine), which is guaranteed to every citizen and is
implemented in accordance with part 2 of article 1 of the Law of Ukraine “on
the judicial system” in the forms of civil, economic, administrative, criminal
and constitutional proceedings;

Common to all methods is a universal method of protection-appeal to
the relevant authorities with a complaint. That is, it can be argued that by
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means of an administrative complaint it is possible to defend and defend,
as well as to remove obstacles to the realization of any right or the
satisfaction of any interest that does not contradict the General principles
and current norms of law.

By means of the complaint in Ukraine it is possible to protect the rights
and interests-public, special and office. By the way, not only those that are
directly violated or infringed, but also those concerning which persons have
doubts about their “non-violation” by public authorities, that is, a complaint
filed in connection with possible violations.

This provision is certainly a positive element of the legal system of a
democratic state and requires fixing in the legislation, especially in relation to
an administrative complaint®.

Again, based on the meaning of legal institutions, it can be stated that the
Institute of administrative complaints can be used by subjects in both positive
management relations and in relations that are associated with coercive
influence, including those associated with the use of punitive measures.

In the modern period of development of the legal system of Ukraine, the
right to complain finally received legislative form.

The possibility of protecting the rights of citizens by filing a complaint is
established by a significant number of acts, according to which a wide range
of relevant officials are obliged to consider administrative complaints. The
addressees of the complaint may be:

— President of Ukraine;

— Commissioner of the Riding Council for human rights;

Executive authorities (including the highest) and their officials;
bodies of Prosecutor’s office of Ukraine;
courts and other subjects authorized to consider complaints.

That is, it can be concluded that all actions for the final legal registration
of an administrative complaint at the level of a real and effective way to
protect the rights and interests of citizens in Ukraine have been formed.

“To serve as a means of protecting the rights and legitimate interests of
citizens is one of the main functions ... right to appeal”. That is why the right
to a complaint should be considered from the position of legal guarantees, as a
legal guarantee of the realization of human rights-it is important that not only
citizens of Ukraine, but also foreign citizens, stateless persons, as well as all
forms of their associations located on the territory of Ukraine®®.

® Perepelyuk V. Administrative process. General part: Textbook / V. Perepelyuk. Kyiv:
center of educational literature, 2004. 367 p.
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Thus, a complaint is an appeal of the subject of administrative and legal
relations in the public administration (court) and its officials (judges), who are
authorized to solve the administrative and legal dispute (within the established
competence), in order to protect the subjective rights and interests that are
violated or may be violated by the decisions, actions or inaction of the power
subject of administrative and legal relations.

Types of complaints:

In the form of receipt: by mail; at a personal reception; through an
authorized person; through authorities, through the media; from other bodies,
institutions, organizations.

Based on income: primary; repeated; doublet; repeated; mass.

For the article the authors of references: men’s; women’s.

On the subject of: individual; collective; anonymous.

By type: telegram; letter; oral.

By category the authors of references: a war veteran; children of war; the
invalid of the great Patriotic war; disabled veteran; combatant; a veteran of
labor; group disability; group Il disability; a disabled person of group IlI; a
disabled child; single mother; a mother; a large family; a victim of the
Chernobyl disaster; the participant of liquidation of consequences of
Chernobyl accident; the Hero of Ukraine, Hero of the Soviet Union; Hero of
Socialist Labor; child; other categories.

According to the social status of the authors of appeals: pensioner; worker;
peasant; public sector employee; civil servant; soldier; entrepreneur;
unemployed; student, student; Minister of a religious organization; a person
deprived of liberty; a person whose freedom is limited; others.

By results of consideration: it is solved positively; it is refused
satisfaction; explanations are given.

Treatment, returned to the author under articles and of the law of Ukraine
“About addresses of citizens”: the Appeal is forwarded to the facilities in
accordance with article of the law of Ukraine “On appeals of citizens”; an
Appeal is not subject to review in accordance with the articles of the law of
Ukraine “On appeals of citizens”.

The form of the complaint can be classified into administrative complaint;
statement of claim.

The complaint and the administrative claim are specific forms of the
address of physical and legal entities through which they pronounce own
discontent with actions or inaction, decisions of public governing bodies and
their officials. the Administrative claim (statement of claim) is in many
respects similar to the administrative complaint, but similarity is external.
In the administrative complaint, the claim element is contained in an
underdeveloped form. Filing an administrative complaint does not make a
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citizen a party, does not stipulate his personal participation in the
administrative process. “The Complainant,” as rightly pointed out.
Zagryatskov — — has no signs of the party in disputes about the right, he
remains the person who asks”. This position in legal relations takes the
character of a vertical. The citizen waits for the decision on the complaint
“from above”. At the same time, filing a lawsuit in an administrative court
leads to the emergence of original management relations: they are law
enforcement and at the same time horizontal, in which subjects (citizen-
plaintiff and official-defendant) confront each other as equal parties. The
plaintiff does not wait for “mercy” from above, but receives the decision of an
independent and objective body. A natural or legal person dissatisfied with the
actions (inaction) or decisions of the public administration takes a personal
part in the process as a party. The right of administrative action is the right of
a citizen to judicial protection in cases of violation of his subjective right in
the field of public administration.

At the same time, it is necessary to dwell on the theoretical terms
“complaint” and “appeal”, as in the theoretical literature in practice, these
terms are often used as synonymous™.

For the first time misunderstanding concerning these terms was brought by
the legislator who in the Constitution of the USSR of 1977 used a turn not
“the right to the complaint”, and “the right to the appeal”.

The concept of the complaint we have defined above, at the same time, the
“appeal” is the law consistent procedure for submitting a complaint to public
authority (court) and its officials (judges) who are empowered to resolve
administrative-law dispute (within established authority), in order to protect
subjective rights and interests that are violated or may be violating the
decisions, actions or inaction of the power of the subject of administrative
legal relations.

That is, an appeal is an activity to implement a public complaint. It should
be noted that the order of implementation of the complaint depends on what
body (official) the person addresses. Accordingly, the appeal of a person to a
public management body is regulated by the legislation on citizens ‘ appeals,
other normative-legal acts of the branch direction and lay the procedural basis
for the consideration of positive cases of a managerial and service nature.

The appeal of subjects to administrative court with the statement of claim
accepts the maintenance of administrative-procedural consideration of the
address according to requirements of judicial process.

11 Administrative law: textbook / NU “YUAU im. Yaroslav the Wise”; for zag. ed:
Y. Bytyak, V. Garashchuk, V. Zui. — 2nd view., rewritten. and extra. Kharkiv: Pravo, 2013.
656 p.
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Thus, consideration and resolution of complaints of individuals and legal
entities is carried out by the public administration in a certain manner
regulated by legal norms, through separate administrative and procedural
proceedings.

5. Structure of administrative proceedings on the complaint
of individuals and legal entities

Administrative and procedural proceedings on complaints of citizens in
accordance belong to the group of procedural proceedings, as has the
conditional name “on appeals of citizens”.

In administrative and procedural proceedings on the complaint of a person,
the following stages can be distinguished:

1) initiation of proceedings on the complaint;

2) checking the content of the complaint;

3) consideration and decision — making on the complaint;

4) appeal of the decision taken on the complaint to a higher authority
(court). (Optional stage);

5) implementation of the decision on the complaint.

Let us consider in detail the content of these stages.

The law of Ukraine “About addresses of citizens” (article 16) defines the
General rule, according to which, the complaint against actions or decisions of
a public administration, enterprises, institutions, organizations, associations of
citizens, mass media, officials is served in subordination order to higher body
or official that does not deprive the citizen of the right to appeal to court in
accordance with applicable law, and in the absence of such body or
disagreement of the citizen with the decision on the appeal decision directly to
the court.

The procedure of administrative appeal, in which the addressee of
complaints is the Executive authority of the highest level (official), follows
from the principles of functioning of the system of Executive authorities,
namely-subordination, which implies the subordination of lower — level
body’s hierarchically higher bodies. Subordination and subordination, as
elements of subordination, of the Executive authority of a lower level to a
higher authority create for the latter an opportunity to influence the
functioning of the subordinate authority, in particular, to change or cancel its
decisions or oblige it to commit or terminate certain actions.

However, analyzing the content of the norm establishing a rule that the
subject of the complaint stands Higher in the chain of command, the public
authority (official) regarding the body (official) that made the decision,
committed an act or made an omission, should indicate that it has the
character rather of the norm-the principle than the norm-imperative,
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establishing a single possible behavior. According to the principle of action,
such a rule is provided in art. 55 of the Constitution of Ukraine — “human and
civil rights and freedoms are protected by the court”, which does not exclude
the possibility of the protection of human and civil rights and other authorized
bodies. That is why the subject of the complaint may be not only higher as
subordination body (official), the body (official) decisions, actions or
omissions which are appealed, if the subject of application that addresses their
requirements. Often, the appeal to the body (official), the decision, actions or
inaction of which are appealed, allows to ensure, firstly, a qualified
examination of the complaint, since the Executive authority is already familiar
with the case and, secondly, helps to remove the conflict between the
authority and the person, which is important for the formation of positive
relations between these subjects.

The complaint may be filed orally or in writing. Oral complaints are stated
by the citizen and fixed by the official on personal reception of citizens. The
duty for heads and other officials of Executive authorities to carry out
personal reception of citizens is fixed in Art. 22 of the Law of Ukraine “About
addresses of citizens”.

Any documents and other materials relating to the issues raised in the
appeal may be attached to the Complainant’s written application.

Anonymous appeal is registered, but is not subject to consideration and
filed in the case of the nomenclature of cases. The decision on recognition of
the address anonymous and leaving it without consideration is made by the
Chairman of public body on representation of the head of Department of
organizational and documentary maintenance or other official of public body
authorized on record keeping on addresses of citizens.

All citizens’ complaints received by public authorities must be accepted,
previously considered and centrally registered on the day of their receipt in
the manner prescribed By the instruction on record-keeping on citizens’
appeals in state and local authorities, associations of citizens, enterprises,
institutions, organizations, regardless of ownership, in the media, approved by
the resolution of the Cabinet of Ministers of Ukraine of 14 April 1997
No. 348.

Thus, all complaints received should be accepted and centrally registered
on the day of their receipt on registration and control cards suitable for
processing by personal computers, or in journals. Envelopes (clippings from
them) are stored together with the complaint. Registration of personal
reception of citizens is conducted on cards, in magazines or by means of
electronic computer equipment.

The journal form of registration of offers, applications and complaints and
the account of personal reception of citizens is allowed in the organizations
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with annual volume of receipt to 600 offers, applications and complaints and
the same number of addresses of citizens on personal reception.

Written complaints filed at a personal reception are also subject to
centralized registration on registration and control cards suitable for
processing by personal computers, or in journals®.

Automated registration of complaints and registration of personal reception
of citizens are carried out from the registration and control forms by entering
into a personal computer the following elements: date of receipt of the appeal;
surname, name, patronymic, category (social status) of the applicant; where the
appeal was received, date, index, control; issues raised-summary, indices;
content and date of resolution, surname of the author, performer, deadline; date
of dispatch, index, content of the document, decisions taken, date of removal
from control; case number on the nomenclature.

An official authorized to conduct record keeping on citizens’ appeals
carries out preliminary consideration of citizens’ complaints in public
administration bodies.

Preliminary consideration includes verification of correctness of
registration, acquaintance with the contents, and determination of the order of
further work on the complaint of the citizen (citizens).

The applicant (s) with the date must sign the written complaint.

A complaint filed without complying with these requirements shall be
registered and returned to the Complainant with the relevant explanations no
later than five days from the date of its receipt. A copy of such complaint and
a copy of the letter of explanation, which returned the complaint to the
applicant, remains in the body to which the applicant applied. The decision to
return the appeal to the Complainant is made by the head of the authority™.

Repeated complaints by the same body from the same citizen on the same
issue are not considered, if the first is resolved in fact, as well as complaints
that are filed in violation of the terms provided for in article 17 of the Law of
Ukraine “on citizens ‘appeals” and complaints of persons recognized by the
court as incapable.

At the request of a citizen who filed a complaint with the organization, on
the first sheet of a copy of the appeal, a stamp is stamped indicating the name
of the organization, the date of receipt and the incoming number of the appeal.
Such copy is returned to the citizen.

12 Scientific and practical commentary of the Code of Ukraine on administrative offences /
G. Kalyuzhny, N. Inshin, I. Shopina, etc. — fifth Edition, with amendments and additions as of
September 10, 2013 Kyiv: Alerta, 2013. 976 p.

3 Administrative and legal protection of citizens ¢ rights: studies.-method. possib. / [Col.
K. Afanasiev et al.]; Lugano. state University EXT. cases to them. E. Didorenko. Lugansk : RIO
LGUSD them. E. Didorenko, 2011. 279 p.
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Complaints containing issues that are not within the competence of a
public body shall be forwarded to the relevant body competent for
consideration within five days after its registration, and the Complainant shall
be notified thereof at the same time, with an explanation of the grounds for
submitting the complaint. The decision to forward the complaint by affiliation
is made by the head of the public body or his Deputy in accordance with the
distribution of functional responsibilities. The copy of the complaint of the
citizen remains in business of public body, which forwarded the original of
the address on accessory to the corresponding body.

The complaint is sent by mail or transmitted to the appropriate body by a
citizen personally or through an authorized representative, if his powers are
issued in accordance with the current legislation.

In addition, according to the content of the Law of Ukraine “on electronic
documents and electronic document management” of 22.05.2003, the
complaint can be sent (filed) in electronic form with mandatory compliance
with the requirements for its details and requirements for the submission of
electronic documents.

According to article 5 of the Law of Ukraine “on electronic documents and
electronic document circulation”, an electronic document is a document in
which information is recorded in the form of electronic data, including
mandatory document details. This Law (article 8) provides that the legal force
of an electronic document cannot be rejected solely because it has an
electronic form. The author or the intermediary in electronic form by means of
information, telecommunication, and information and telecommunication
systems or by sending electronic carriers on which this document is recorded
carries out Sending and transmission of electronic documents.

Citizens have the right to file complaints with the public administration
or its officials in Ukrainian or another language acceptable to the parties.
A citizen may file a complaint in person or through another person
authorized to do so. Complaints may be filed in the interests of citizens by a
labor collective, an organization engaged in human rights activities, or
another person, if their powers are issued in accordance with the procedure
established by law.

The complaint shall be accompanied by the decisions available to the
citizen or copies of the decisions that were taken on his appeal earlier, as well
as other documents necessary for the consideration of the complaint, which
after its consideration shall be returned to the citizen'*.

¥ Administrative law of Ukraine. Vol. 1: General administrative law: textbook:
in 2 volumes / Galunko V. et al. Kherson: PJSC “Kherson city printing house”, 2017. 320 p.
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The prohibition of refusal to accept and consider complaints with
reference to political views, party affiliation, gender, age, ignorance of the
language of the appeal. At the same time, it should be noted that the
legislation still establishes some restrictions on the age of persons who have
the right to file complaints independently. For example, in the interests of
minors, their legal representatives file complaints. The same procedure is
provided for filing complaints and in the interests of incapacitated persons.

Complaints duly executed and filed in accordance with the established
procedure are subject to mandatory acceptance and consideration. Each
complaint must be made one of these decisions:

e take to production;

e submit the decision to a subordinate body or institution. At the same
time, it is forbidden to send citizens ‘ complaints for consideration to those
bodies or officials whose decisions, actions or inactivity are being appealed;

o transfer by affiliation to another office, if the issues raised in the
complaint are not within the competence of the body that received the
complaint, which is simultaneously reported to the subject of the appeal;

o to leave without consideration, in the presence of the bases defined by
the law.

A written complaint is logged, it is exposed retrace control card, which is
the main accounting document written request of a citizen, which gradually,
as the consideration of the application is filled in such information, in
particular:

a) registration index and date of receipt of the complaint;

b) surname, name and patronymic of the citizen;

c) address of the citizen;

d) the name of the public authority, other bodies, institutions,
organizations, mass media, the surname and initials of the authorized person
complaining in the interests of the applicant, the outgoing number and date of
the letter to which the complaint was sent;

e) summary of the complaint;

f) resolution of the head of the public body;

f) date and grounds for refusal to consider the complaint or termination of
consideration, position, surname and initials of the official who made this
decision;

g) data on bringing the complaint to the executors and moving the
complaint in accordance with the subordination;

h) the outgoing number and date of the letter by which the complaint, the
decision of which is not within the competence of the public authority, was
sent for consideration to another body;
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i) information about the requests sent during the complaint (where or to
whom they were sent, dates and outgoing numbers of requests, registration
numbers and dates of responses received);

j) results of consideration of the complaint, date and outgoing number of
the answer to the citizen;

k) the case number in which the complaint is stored,;

I) data on the receipt of repeated and duplicate complaints.

The head of a public body is obliged to find out the reasons for the receipt
of a repeated complaint of a citizen. Ifit is caused by violation of the
established order of consideration, the officials who have allowed violation of
the rights of the citizen bear responsibility according to their job descriptions
and the legislation of Ukraine.

Written complaints of citizens addressed to the head of a public body shall
be subject to mandatory consideration by the head of a public body
(an official performing his duties) or Deputy heads of a public body in
accordance with their powers in order to determine whether the issues raised
in these complaints fall within the competence of public bodies;

Appeals of women who are awarded the honorary title of Ukraine
“Mother-heroine”, Heroes of Ukraine, Heroes of the Soviet Union, Heroes of
Socialist Labor, invalids of the great Patriotic war are taken under personal
control and are considered by the heads of public bodies personally.

Citizens’ complaints are sent to the head of the public body or his deputies
for consideration on the day of their receipt.

Repeated and duplicate complaints received after the processing of the
primary complaint are submitted for consideration together with the materials
of the primary complaint™.

It is prohibited to entrust the consideration of a citizen’s complaint to an
official whose decision, action or inaction is being appealed.

Decisions taken on complaints must be motivated and based on the norms
of the legislation and brought to the attention of the applicant. The official,
having recognized the complaint subject to satisfaction, is obliged to provide
timely and correct execution of the made decision, and in case of recognition
of a question of the complaint reasonable — to take measures to restoration of
the violated rights of citizens.

When considering complaints, special attention is paid to solving problems
faced by war and Labor veterans, disabled people, citizens affected by the
Chernobyl disaster, large families, single mothers and other citizens in need of
social protection and support.

5 Administrative procedural law of Ukraine: Textbook. / Edited by O. V. Kuzmenko. Kyiv:
Atika, 2007. 416 p.
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It should be noted that at any stage of consideration of the complaint, the
public body (official) must ensure the subject of the appeal and other
participants of administrative proceedings the implementation of their
procedural rights. According to the Law of Ukraine “on citizens’ appeals” the
subject of the appeal has the following rights:

— personally present the arguments to the person who checked the
complaint, and participate in the verification of the complaint;

— to get acquainted with materials of check;

— submit additional materials or insist on their request by the body that
considers the complaint;

— to be present at consideration of the complaint;

— to use the services of a lawyer or a representative of a labor collective,
an organization that performs a human rights function, having issued this
authority in accordance with the procedure established by law;

— receive a written response on the outcome of the complaint;

— to Express orally or in writing the requirement about observance of
secrecy of consideration of the complaint;

— claim damages if they were the result of violations of the established
procedure for consideration of complaints.

The specified volume of procedural rights of the subject of the address as a
whole is sufficient for realization of its legitimate interests in the process of
consideration of complaints. At the same time, in our opinion, the subject of
the appeal should have the right to demand compensation not only for those
losses that resulted from violations of the established procedure for
consideration of complaints, but also those that were caused due to non-
execution or improper execution of decisions on the complaint.

In turn on the subject of the decision of the case the following duties are
assigned:

— objectively, comprehensively and on time to check complaints;

— in case of adoption of the decision on restriction of access of the citizen
to the relevant information at consideration of the complaint to make about it
the reasoned resolution;

— at the request of a citizen to invite him to a meeting of the relevant
body considering his complaint;

— to cancel or change the appealed decisions in the cases provided by the
legislation of Ukraine if they do not meet the law or other normative acts,
immediately to take measures to the termination of illegal actions, to reveal,
eliminate the reasons and conditions promoting offenses;

— to ensure the restoration of violated rights, the real implementation of
the decisions taken in connection with the complaint;

— to inform in writing to the citizen about results of check of the
complaint and an essence of the made decision;
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— to take measures regarding the compensation in the manner prescribed
by law material losses if they were caused to a citizen as a result of
infringement of his rights or legal interests, decide issues on responsibility of
persons, through whose fault the violation has taken place, and at the request
of the citizen not later than within a month to bring the decision to the
attention of the local authority, labor collective or Union of citizens at
citizen’s place of residence;

— in case of recognition of the statement or the complaint unreasonable,
to explain an order of the appeal of the decision made on it;

— to prevent unjustified transfer of complaints to other bodies;

— to organize and check the status of consideration of citizens’ complaints, to
take measures to eliminate the causes that give rise to them, to systematically
analyze and inform the population about the progress of this work.

This list of duties of the subject of the resolution of the case should be
supplemented by the obligation to familiarize the participants of
administrative proceedings with their procedural rights and obligations, which
would be an additional guarantee of their implementation in this production®®.

At the same time, it is necessary to emphasize an important feature that
characterizes the content of the complaint proceedings. It is manifested in the
fact that the specified production is characterized by clearly defined deadlines.

So, the term of consideration of the complaint of citizens is calculated
from the day following the day of registration of the complaint in public body,
on the day of registration to the Complainant of the answer to his complaint.
If the last day of the term of consideration of the complaint falls on a non-
working day, the last day of the term is the first working day after it.

Complaints are considered and decisions are made on them within a period
of not more than one month from the date of their receipt, taking into account
weekends, holidays and non-working days, and those that do not require
additional study and verification on them — immediately, but not later than 15
days from the date of their registration.

If it is impossible to resolve the issues raised in the complaint within a
month, the head of the relevant public body or his Deputy shall set the time
required for consideration of the appeal, as reported to the person who filed it.
At the same time, the total term for resolving the issues raised in the appeal
may not exceed 45 days. The specified terms are settled In. 17 of the Law of
Ukraine “on citizens’ appeals”, which notes that a complaint against a
decision, appealed, may be filed with a body or an official of the highest level
within one year from the date of its adoption, but not later than one month

16 Administrative procedural law of Ukraine: Textbook. / Edited by O. V. Kuzmenko. Kyiv:
Atika, 2007. 416 p.
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from the time of familiarization of the citizen with the decision. Complaints
filed in violation of the deadline are not considered.

At the same time it should be noted that the term of the administrative
appeal provided by Art. 17 of the Law of Ukraine “on citizens’ appeals”
contradicts Art. 289 of the Code of Ukraine on administrative offenses, where
it is determined that the complaint against the decision in the case of an
administrative offense can be filed within ten days from the date

At the same time, certain provisions establish the possibility of increasing
the time for consideration of complaints. So, for example, in the order of
consideration of appeals and personal reception of citizens in the State
customs service of Ukraine, other customs authorities, specialized customs
institutions and organizations it is specified that in case of impossibility owing
to objective reasons of performance in due time of the instruction of the head
(Deputy head) of customs body on consideration of the address this term can
be extended by the head (Deputy head) of customs body which provided the
instruction. Thus the head of division-executor in advance, but not later than
five days before the end of term, reports on it to the head (the Deputy head,
charged to consider addresses) of customs authority and raises a question of
extension of term of execution of the order within the terms established by the
legislation on addresses of citizens. In this case, the applicant no later than one
day before the expiration of the previously defined period of consideration of
the appeal is sent a written notice of the extension of the period of
consideration of the appeal with reasoned explanations.

At the same time, in the Instruction on the order of consideration of
addresses and personal reception of citizens in bodies of the state tax service it
is specified that the complaint against the decision appealed, can be submitted
to body of The state tax service of the highest level within one year from the
moment of its acceptance, but not later than one month from the time of
acquaintance of the citizen with the made decision. Complaints filed in
violation of the specified period, the State tax authorities are not considered.

To resolve these differences, it is necessary either to establish a single
deadline for filing complaints, or to stipulate in the Law of Ukraine “on
citizens’ appeals” the possibility of establishing other deadlines for appeal in
legislative acts.

Complaints filed in violation of the term specified in the law are not
considered. At the same time, separate normative legal acts establish that if
the deadline for filing complaints is missed for a good reason, the body or
official considering the complaint can restore it.

For example, in the Instruction on the procedure for consideration of
appeals and personal reception of citizens in the state tax service, it is
indicated that the State tax service body considering the complaint can restore
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the time missed for a good reason. That is, the specified norm violates the rule
of conduct established in art. . 8 of the Law of Ukraine “on citizens’ appeals”.
At the same time, from the point of view of democratic principles of
formation of the legislation it is impossible to forbid consideration of
complaints, which term of submission, is missed for the objective reasons.
Therefore, in our opinion, the specified article demands editing in the
following: “the address of citizens which deadline is passed for the objective
reasons can be renewed by the body considering the address”.

It should be noted that when considering a complaint, it is prohibited to
disclose information about citizens and the content of the complaint to persons
not involved in the implementation of the complaint.

The answer on results of consideration of the complaint without fail is
provided by that public body which received it and which competence
includes the decision of the questions raised in the complaint, under the
signature of heads or persons to whom the right to make the signature is
provided by the head of public body.

The decision on refusal in satisfaction of the requirements or requests
stated in the complaint is brought to the attention of the citizen in writing with
reference to the current legislation and statement of motives of refusal, and
with explanation of the order of the appeal of the made decision. The
measures taken by the public authority to verify the complaint are indicated.

The complaint is considered fully processed if considered all its questions,
made an informed decision and taken the necessary measures to address the
issues raised and the applicants notified of the outcome of the complaint and
the decision.

It should be noted that the legislation establishes the obligation to
generalize the content of complaints, critical comments that they contain in
order to timely identify the causes that lead to violations of the rights and
interests of citizens, study public opinion, improve the work of public
administration. Special attention is paid to the elimination of the causes that
cause repeated and collective complaints, as well as forcing citizens to contact
the public authorities, the media on issues that can and should be considered
by the public administration on the spot. According to the results of the
analysis, an analytical report with specific proposals for further improvement
of the organization of work with citizens ‘ appeals is necessarily drawn up.

At the same time it should be noted that in modern conditions of
information society formation an important direction to enhance the efficiency
of work with citizens ‘complaints are measures in the framework of
e-government development. A common world practice has become the
recognition of appeals (including complaints) transmitted through electronic
communication systems, a certain legal force.
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Thus, in the United States, government officials are required to receive
and process citizens’ letters sent to the authorities by e-mail, and to give
official answers to them. The Scottish Parliament has an electronic appeals
system (e-petitioning), which allows each citizen to promptly propose any
issue for consideration. All requests are considered and a response is prepared
for each. The UK Parliament introduces a similar system. In 2008, this way
more than 7% of the citizens of the state addressed to the Parliament with
their complaints and proposals. In 2002 in the Italian city of Bologna, a
special decree was issued, which instructed the city Executive authorities to
actively use the advice of citizens expressed at the municipal Internet forum,
to answer questions, as well as based on messages to highlight and analyze
pressing problems. A slightly different scheme was used in the city of
Modena, where instead of a forum; a system of the so-called electronic
newssheet (newsletter) was created. Leaving your personal data, the citizen
was able to regularly obtain on their own e-mail address information about the
plans of the city Council, ask questions via email and receive answers in the
statutory period, to complain of actions of officials and get an answer on the
merits. In addition, a number of online counselling centers have been set up
and online surveys have been conducted. Similar experiments were also
conducted at the local government level in other Italian cities®’.

With the introduction of an automated system of relations “citizen-state”
can be counted on to improve the efficiency of public administration and limit
corruption. Electronic communication can change the very nature of
government, make it more transparent and controlled by the public, because
every citizen will be able to monitor the activities of the public administration,
directly interact with government officials without queues and unnecessary
bureaucracy.

Therefore, the development of such a form of work with citizens
‘complaints as electronic complaints via the Internet and e-mail should be
considered not as an auxiliary, but as one of the main directions in the field of
improving the work with citizens’ complaints and overcoming corruption [3].

6. Legal liability for violation of the legislation on citizens’ appeals

The structure of the system of work with citizens ‘appeals is incomplete
without considering the issue of legal liability for violation of the legislation
on citizens’ appeals.

As a General rule, prosecution for violation of the legislation on citizens’
appeals takes place in accordance with the current legislation on

' Demsky E. Administrative procedural law of Ukraine: studies. no. / E. F. Demsky. Kyiv:
Yurinkom Inter, 2008. 496 p.
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administrative, criminal and civil liability. That is, it will depend on the
features of the offense, the importance of the issue, the complexity and
severity of the act.

Legal liability for violation of the legislation on citizens’ appeals can be
divided into:

1) legal liability of officials;

2) legal responsibility of citizens.

Article 24 of the Law of Ukraine “on citizens’ appeals” provides for civil,
administrative or criminal liability for persons guilty of violating the
legislation on citizens’ appeals, provided for by the legislation of Ukraine.

Citizens have the right to recovery of the material (monetary) losses
caused to them by illegal actions of the officials who took part in
consideration of addresses of citizens or directly solved business. Such cases
are decided in court. Note that you do not need to “fear” the trial; remember
that according to the Constitution of Ukraine, the court is the main guarantor
of the protection of citizens’ rights. Article 55 of the Constitution of Ukraine
establishes the right of everyone to appeal against decisions, actions or
inactivity of public authorities, local authorities, officials and officials.

In the case of satisfaction of complaint, body or official person who has
accepted an illegal decision concerning application of the citizen, reimburse
him for the damage associated with the submission and consideration of
complaint, reasonable expenses incurred in connection with the departure for
the consideration of the complaint at the request of the relevant body, and lost
during this time earnings. Disputes on recovery of expenses are considered in
court.

A citizen at his request and in accordance with the procedure established
by the current legislation may be compensated for moral damages caused by
unlawful actions or decisions of the body or official when considering a
complaint. The amount of compensation for moral (non-property) losses in
monetary terms is determined by the court (article 25 of the Law of Ukraine
“on citizens’ appeals”).

Material losses may include both costs associated with travel for
consideration of the complaint by the relevant authority, and lost earnings, lost
income during this time. Non-pecuniary damage can be more substantial for
monetary as it concerns physical and mental health. The amount of
compensation for moral damage in monetary terms is determined by the court.
Moral harm is recognized that it led to moral suffering, loss of normal life
relationships, the cost of additional efforts to organize their lives. The
characteristics of moral harm are contained in the resolution of the Plenum of
the Supreme Court No. 4 of 31 March 1995 “on judicial practice in cases of
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compensation for moral (non-property) harm”. In particular, moral damage
includes loss or humiliation of a person’s business reputation.

The law of Ukraine” on citizens’ appeals” also provides for the
responsibility of citizens for filing appeals of an illegal nature. Thus, article 26
of this law States that the submission by a citizen of an appeal containing
slander and insults, discredit of public authorities, local self-government
bodies, associations of citizens and their officials, heads and other officials of
enterprises, institutions and organizations, regardless of ownership, calls for
incitement to national, racial, religious hatred and other actions, entail
responsibility under the current legislation.

The legislation also provides for property liability of citizens. In particular,
expenses incurred by a public authority, local self-government, institution,
organization, regardless of ownership, associations of citizens, enterprise,
mass media in connection with the verification of appeals containing false
information may be recovered from citizens by a court decision (article 11 of
the Law of Ukraine “on citizens’ appeals).

It should be noted that the legislation does not directly provide for liability
for specific offenses in the process of consideration of appeals, and the articles
of the Law of Ukraine “on citizens’ appeals” do not define sanctions for
relevant violations, which, undoubtedly, is a serious drawback of the current
legislation.

CONCLUSIONS

Thus, the Law of Ukraine “About addresses of citizens” (article 16)
defines the General rule, according to which, the complaint against actions or
decisions of a public administration, enterprises, institutions, organizations,
associations of citizens, mass media, officials is served in subordination order
to higher body or official that does not deprive the citizen of the right to
appeal to court in accordance with applicable law, and in the absence of such
body or disagreement of the citizen with the decision on the appeal decision
directly to the court.

The procedure of administrative appeal, in which the addressee of
complaints is the Executive authority of the highest level (official), follows
from the principles of functioning of the system of Executive authorities,
namely-subordination, which implies the subordination of lower — level
bodies’ hierarchically higher bodies. Subordination and subordination, as
elements of subordination, of the Executive authority of a lower level to a
higher authority create for the latter an opportunity to influence the
functioning of the subordinate authority, in particular, to change or cancel its
decisions or oblige it to commit or terminate certain actions.
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SUMMARY

Constitutional provision of citizens to appeal. The concept of production
on appeals of citizens. Place of production on citizens’ appeals in the
administrative process. The legal basis of the proceedings on the treatment of
citizens. Term of consideration of citizens’ appeals. Forms and types of
appeals of citizens. Requirements for treatment. Appeals that are not subject
to consideration and decision. Stages of production on appeals of citizens.
Responsibility for violation of the legislation on citizens’ appeals.

The concept and types of administrative appeal. Appeal in administrative
procedure. Deadline for filing a complaint. Decisions, actions (inaction) that
can be appealed. Judicial appeal of actions and decisions of subjects of power.
Administrative justice as a form of judicial protection of human and civil
rights and freedoms in the sphere of Executive power. Functions and powers
of administrative courts. Types of proceedings in administrative courts.
Subject of appeal in administrative courts. Characteristics and types of
proceedings in cases of administrative appeal.
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ORGANIZATION OF ACTIVITIES OF PATROL POLICE,
SECURITY POLICE AND SPECIAL PURPOSE POLICE

Rachinska I. M.

INTRODUCTION

This work highlights the main issues relating to the organization and
activities of the newly established Institute-patrol police, namely: legal
regulation and principles of the patrol police of Ukraine; tasks and functions
of the patrol police; organization of the patrol police of Ukraine; rights and
duties of the inspector of the patrol police of Ukraine; administrative and
jurisdictional activities of the inspector of the patrol police of Ukraine
regarding the consideration of cases of administrative offenses. As well as
other issues associated with: the legal regulation of police activities for the
protection; the main tasks and functions of the special purpose police; the
rights and duties of the special purpose police.

1. Legal regulation and principles of the patrol police of Ukraine

Since the adoption of the Act of proclamation of independence of Ukraine,
political, economic and social changes have taken place, along with a
significant democratization of public relations. A big step in the development
of the independent state was the signing of the agreement between Ukraine
and the European Union on associate membership on June 27, 2014. One of
the important factors of Ukraine’s entry into the Commonwealth of European
States should be the implementation of a large number of reforms in many
spheres of public and political life. One of these reforms was the reform of
law enforcement agencies of Ukraine.

The system of internal Affairs of Ukraine was largely built on the
achievements of the Soviet Union. In 1990, the law of the Ukrainian SSR “on
police” laid the legal basis for the functioning of the modern police of
Ukraine. This law until recently was the fundamental document of its activity.
However, some questions of activity of militia were settled by other
legislative acts. In particular, the issue of the structure of internal Affairs
bodies and the number of their employees is regulated by the Law of Ukraine
“on the General structure and number of the Ministry of internal Affairs of
Ukraine”, and the issue of disciplinary proceedings and the Law “on the
Disciplinary Statute of internal Affairs bodies of Ukraine”. During the
independence of Ukraine, large-scale reform did not happen. With each
change of state power, there were attempts to modernize the system of internal
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Affairs bodies (only 9 attempts), however, as a rule, the reform process did
not give the large-scale, global results that were needed.

In recent years, more and more has been said about the inefficiency of the
Ukrainian system of internal Affairs, which is explained by its inconsistency with
modern democratic social, economic and political realities. The need to reform the
internal Affairs bodies is confirmed by the results of an expert survey conducted
by the International center for advanced studies in the period from July to
September 2015. Thus, 65% of respondents recognized the reform of law
enforcement agencies as the most important task of the government.

Thus, the European way of development of Ukraine requires a
reassessment of the activities of all components of the public authorities, the
direction of their functioning to ensure the rights and freedoms of the citizen.
A special place is given to the reform of the law enforcement sector, in
particular the Ministry of internal Affairs.

All this became prerequisites of creation by the Expert Council of the
Ministry of internal Affairs of the Main actions for reforming of law
enforcement Agency. On October 22, 2014, the Cabinet of Ministers of
Ukraine approved the Concept of reforming the Ministry of internal Affairs
and the Strategy for the development of internal Affairs bodies. It became a
certain start for the beginning of carrying out strategic reform of militia.
Which should result in a new European law enforcement Agency whose
mission is to serve and protect.

AcOSACIing to the development Strategy of Ukraine 2020, the goal of the
state policy in the field of reforming the law enforcement system was to adjust
the tasks and functions of law enforcement agencies, the introduction of new
principles of service, new criteria for assessing the work of law enforcement
officers to improve the protection of human rights and freedoms, as well as
the interests of society and the state from illegal encroachments. The new
system of the Ministry of internal Affairs is a civil body that forms the state
policy in the areas of combating crime and ensuring public security and order
(public order), integrated management of the state border, combating illegal
migration, civil protection, fire safety and combating emergency situations by
creating specialized departments.

Thus, the objectives of the reform of the MIA are:

— demilitarization of the Ministry of internal Affairs;

— reduction of a significant number of bodies, units and services with
related tasks and functions;

! Violence in the family and the police to overcome it: training manual for cadets of higher
educational institutions of the Ministry of internal Affairs of Ukraine / compilers: Zaporozh-
tsev A., Laban A., Zabroda D., Bassist I., Drozdova l., Brizhik V. Kiev, 2012. 246 p.
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— ensuring effective coordination of activities and coordinated interaction
of the National police, National guard, border, migration services, as well as
emergency services under the political leadership of the Ministry of internal
Affairs;

— legislative definition of the updated General structure of the Ministry
of internal Affairs, structure and number, tasks and powers of internal Affairs
bodies and other conditions of their activity, the priorities of which is the
implementation of social and service functions;

— depoliticization of the activities of bodies and services controlled by
the Ministry of internal Affairs, their autonomy and optimization;

— elimination of duplication of functions of offices, departmental
enterprises, institutions and organizations;

— introduction of the European model of training and advanced training
of personnel of internal Affairs bodies, application of uniform unified
standards of law enforcement training aimed at improving the efficiency of
interaction between the internal Affairs bodies of different member States of
the European Union;

— development of effective means and mechanisms of control over the
activities of internal Affairs bodies and individual police officer;

— increasing public confidence in the activities of the internal Affairs
bodies, as well as the authority of the employee of the internal Affairs body;

— increasing the role of civil society institutions and local self-
government bodies in measures to ensure the rights and freedoms of the
population;

— establishing close cooperation with the population and local
communities.

To achieve the above objectives, the following tasks must be performed:

— complete the certification of personnel;

— change of heads of both Central and regional departments of the
Ministry of internal Affairs;

— reduction of the administrative apparatus (city administrations);

— reorganization of the special forces unit;

— creation and deployment of the patrol police as a full-fledged structure
of public order;

— formation of a unit to combat crimes in cyberspace acOSACing to new
principles;

— reorganization of the unit for combating economic crimes;

— liquidation of the unit for combating drug trafficking;

— creation of the expert service independent of regional and district
chiefs of the Ministry, that is completely with direct submission to the
Minister;

— reforming the National Guard, which will be staffed on the basis of
professional requirements exclusively from volunteers;
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— volunteer battalions of the Ministry of internal Affairs will eventually
be disbanded, and their members will move to the professional structures of
the police and the national guard.

Another point is the formation of the National police as it is the Central
Executive body that serves society by ensuring the protection of human rights
and freedoms, combating crime, maintaining public security and order, with
the following structure: criminal police; patrol police; pre-trial investigation
bodies; security police; special police.

The reform of the system of internal Affairs bodies also provides for the

LRI

adoption of four basic laws: “On internal Affairs bodies”, “on the National
police”, “on services and service centers of the Ministry of internal Affairs of
Ukraine”, “on amendments to some legislative acts of Ukraine on improving
the regulation of relations in the field of road safety”.

The first stage of the reform was the creation of a patrol police. The
creation of a patrol police differs from other government initiatives in several
points. First, a new institution was created, the selection of personnel in which
was transparent, but which should continue throughout the first phase of the
reform. As the Georgian experience shows, for the selection of several
thousand qualified and uncorrupted employees, several waves of “screening”
are needed, since final conclusions about the professional suitability of some
personnel can be made only on the basis of their actions in real conditions,
and not only during testing and training.

Second, in addition to new institutions, reform requires new procedures,
standards and skills. During the training, the emphasis was not on theory, but
on the study of about 500 procedures-scenarios in which the new patrol
should operate. Thirdly, the key to a new quality of the police should be a
high level of salaries and strict internal control mechanisms.

Patrol police in its activity is guided by Constitution of Ukraine,
international treaties of Ukraine agreed to be binding by the Verkhovna Rada
of Ukraine, laws of Ukraine” On the national police”; “On amendments to
some legislative acts of Ukraine on improving regulation of relations in the
sphere of ensuring road traffic safety”, “On Disciplinary Statute of bodies of
internal Affairs of Ukraine”), acts of the President of Ukraine and resolutions
of Verkhovna Rada of Ukraine, accepted acOSACing to the Constitution and
laws of Ukraine®,

2 Code of Ukraine on administrative offences of December 07, 1984 No. 8073-X. sheets of
the Supreme Soviet of the Ukrainian SSR. 1984. Annex to No. 51. P. 1122. (with changes and
additions)

® The administrative activities of the police: a Training manual. Third edition, revised / For
zag. edits. Kovalenko V. / Olefir V., Konstantinov S., Bratel S., et al. Kiev: KNT, 2011. 512 p.
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Principles of the patrol police of Ukraine. The work of the patrol police is
based on the following basic principles: the rule of law; the rule of law;
respect for human rights and freedoms; openness and transparency; political
neutrality; interaction with society on the principles of partnership and
continuity (Section II of the Law of Ukraine “on the National police”). A brief
look at their content.

AcOSACing to the principle of the rule of law, a person, his rights and
freedoms are recognized as the highest values and determine the content and
direction of the state.

The principle of legality is that the police act solely on the basis, within
the powers and in the manner prescribed by the Constitution and laws of
Ukraine. Police officers are prohibited from carrying out both criminal and
illegal orders and orders. Therefore, any orders, orders and instructions of the
highest bodies, heads, officials and officials, official, political, economic or
other expediency are not a reason for violation by the police of the
Constitution and laws of Ukraine.

During the performance of its tasks, the police adhere to and promote the
implementation of the principle of respect for human rights and freedoms
guaranteed by the Constitution and laws of Ukraine, as well as international
treaties of Ukraine, the consent to be bound by the Verkhovna Rada of
Ukraine. Restriction of human rights and freedoms is allowed only on the
grounds and in the manner prescribed by the Constitution and laws of
Ukraine, as necessary and to the extent necessary to perform the tasks of the
police. Such restrictions must be a justifiable goal, and therefore must be
immediately terminated if the purpose of the application of such measures is
achieved or there is no need for their further application®.

Police officers are prohibited under any circumstances from facilitating,
carrying out, inciting or tolerating any form of torture, cruel, inhuman or
degrading treatment or punishment. In case of detection of such actions, each
police officer is obliged to immediately take all possible measures to stop
them and be sure to report to the direct management of the facts of torture and
the intention of their use and notify the pre-trial investigation body authorized
to investigate the relevant crimes committed by the police.

In addition, any privileges and restrictions on the grounds of race, color,
political, religious and other beliefs, sex, ethnic and social origin, property
status, place of residence, language or other grounds are prohibited directly in
the activities of the police.

* Kolpakov V. administrative responsibility (administrative-tort law): studies. benefit. /
V. Kolpakov. Kyiv: Yurinkom Inter, 2008. 256 p.
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The police operate on the principles of openness and transparency within
the limits defined by the Constitution and laws of Ukraine. Which is
embodied in the fact that:

— the police shall ensure constant informing of state authorities, local
self-government bodies, the public about their activities in the field of
protection and protection of human rights and freedoms, combating crime,
ensuring public security and order;

— the police shall ensure access to public information of which it is the
owner, in the manner and in accordance with the requirements established by
law;

— the police may release restricted information only in cases and in the
manner prescribed by law;

— normative legal acts regulating the activities of the police must be
published on the web-portal of the Central police authority (and with limited
access-published in cases and in the manner prescribed by law);

— draft normative-legal acts concerning human rights and freedoms shall
be subject to public discussion in accordance with the procedure established
by the Minister of internal Affairs of Ukraine.

The principle of political neutrality is that the police ensure the protection
of human rights and freedoms regardless of political beliefs and party
affiliation, as well as decisions, statements or positions of political parties and
public associations®.

It is forbidden to use any objects on which the symbols of political parties
are depicted and to carry out political activities, to express personal attitude to
the activities of political parties during the performance of official duties, as
well as to use official powers for political purposes.

The activities of the police are carried out in close cooperation and
interaction with the population, territorial communities and public
associations on the principles of partnership and are aimed at meeting their
needs. The assessment of the level of public confidence in the police is carried
out by independent sociological services in accordance with the procedure
established by law, and the level of public confidence in the police is the main
criterion for assessing the effectiveness of police bodies and units

Principle of continuity. The police ensure the continuous and round-the-
clock performance of their tasks. Everyone has the right at any time to seek
the assistance of police (AOP), and the latter has no right to refuse to consider
or to defer consideration of petitions for the rights and freedoms of individuals
and legal entities, interests of society and state from illegal encroachments

® About Central Executive authorities: the law of Ukraine of 17 birches. 2011 No. 3166-VI.
Sheets of the Supreme Soviet of the USSR. 2011. No. 38. P. 385.
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with reference to weekend, holiday or non-working day or after business
hours®.

2. Tasks and functions of patrol police

The tasks of the National police (which includes the patrol police) are
defined in article 2 of the Law of Ukraine “on the National police™:

— ensuring public safety and order;

— protection of human rights and freedoms, as well as the interests of
society and the state;

— the crime-fighting;

— provision, within the limits defined by law, of assistance services to
persons who, for personal, economic, social reasons or as a result of
emergency situations, need such assistance.

These are common tasks facing each structural unit of the National police
of Ukraine. The special tasks of the patrol police include:

1. Ensuring public order and public safety; ensuring the safety of persons,
protection of their rights, freedoms and legitimate interests; creating a state of
protection of vital interests of society, concentrated in its material and
spiritual values, normal conditions of human life, the activities of enterprises,
institutions and organizations.

2. Prevention of criminal and administrative offences; prevention,
detection and suppression of criminal and administrative offences, cases of
domestic violence, as well as identification of the causes and conditions
conducive to their Commission.

3. Interaction with society. Which is the “police and society”, which is
cooperation and interaction with the public, community organizations, other
units of internal Affairs bodies, bodies of public authority, to prevent
violations, ensure safety, reduce crime, and build trust between police and the
community.

4. Ensuring road safety; organization of control over compliance with
laws and other legal acts on road safety.

Patrol service according to the tasks assigned to it carries out:

e round-the-clock patrolling of the service area to ensure proper
protection of public order and public safety;

o control over observance of traffic rules in order to ensure its safety and
traffic regulation;

o rapid response to reports of offences, as well as timely response to
assist citizens to reports of offences;

® The Constitution of Ukraine of 28 red. 1996 Vedomosti of the Verkhovna Rada of Ukraine.
1996. No. 30. P. 141.
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e emergency care;

e providing emergency assistance to victims of accidents, offenses,
accidents, fires and other emergencies before the arrival of the competent
services;

o self-identification of offences during patrol and in other cases provided
by the legislation, draws attention to offences for the purpose of their
prevention, suppression, documentation and prosecution;

e termination of criminal and administrative offences, applying for this
purpose the rights and powers provided by the legislation:

e review in cases and in the manner prescribed by law, considers cases of
administrative offenses and applies administrative measures to offenders;

e detention of offenders and their delivery to divisions of law-
enforcement bodies.

e protection of the scene, that is, takes measures to protect and preserve
the scene in its original, unchanged condition until the arrival of authorized
persons, in particular investigative task forces

e cooperation with other structural units of internal Affairs bodies.

e communication and cooperation with society:

o performance of other powers provided by normative legal acts of the
Ministry of internal Affairs.

o other functions aimed at achieving their objectives.

3. Organization of work of patrol police of Ukraine

Citizens of Ukraine at the age of 18 years who have complete General
secondary education, regardless of race, color, political, religious and other
beliefs, gender, ethnic and social origin, property status, place of residence are
accepted for service in the police. A prerequisite is the possession of a fluent
Ukrainian (state) language. The Ministry of internal Affairs of Ukraine’
approves requirements to the level of physical training.

For candidates who are accepted for service in the patrol police, in
addition to General, additional requirements are put forward:

— age from 21 to 35 years;

— complete General secondary or higher education;

— availability of a driver’s license category b;

— no criminal record;

— fluency in Ukrainian language;

T About the statement of Regulations on Department of the organization of activity of
divisions of patrol service of special purpose of the Ministry of internal Affairs of Ukraine : The
order of the Ministry of internal Affairs of Ukraine of August 11, 2014 No. 809. URL:
search.ligazakon.ua/l_doc2.nsf/link1/MVS518.html.
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— physical health and moral stability.

The selection of candidates takes place in several stages: filling out the
questionnaire; checking the General level of knowledge; psych diagnostic test;
medical examination; checking driving skills; personal interview; theoretical
training; professional training. The last two stages are regulated by the
Regulation on the organization of courses of primary professional training
(specialization) of employees of patrol units, which is approved by the order
of the Ministry of internal Affairs of 16.03.2015 No. 276.

Theoretical education and training of patrol officers is in the form of
courses on the basis of educational institutions of the interior Ministry, they
are assigned to the first special rank of private police) and the probation
period up to one year. Students are divided into training groups of no more
than 30 people, from which the commander of the group is determined.
Students during training may not be involved in the service as part of the daily
orders, to maintain internal order in educational institutions, as well as to
protect public order After successful completion of training, students receive a
document of the established sample, which is attached to their personal files,
and are sent to the place of service.

The personnel of the patrol force is equipped with acOSACing to the
Provisions on service by ordinary and authoritative bodies of internal
Affairs, approved by the decree of the Cabinet of Ministers of the Ukrainian
SSR of July 29, 1991 No. 114, the relevant provisions regulating the
activities of the divisions of patrol service of the MIA of Ukraine and other
normative-legal acts®.

The organization of activities, control over the activities of the patrol
service is carried out by the head of the Department of patrol service of the
Ministry of internal Affairs of Ukraine (hereinafter-STS MIA). The rights and
duties of the head of the STS of the Ministry of internal Affairs are
determined by the relevant Regulations on the STS of the Ministry of internal
Affairs.

The officer of patrol service during performance of the official duties is
the representative of the state power. Patrol police work in nonstop mode
(around the clock and continuously) two days in two. Two working days
consist of two shifts: day — from 7.00 to 19.00 and night-from 19.00 to 7.00.
Patrolling is carried out by a police crew which consists of two police officers
in clearly defined areas also works and foot patrol. The police are subordinate
to the platoon commanders.

8 On the Disciplinary Statute of the National police of Ukraine: law of Ukraine of 15 Mar.
2018 No. 2337-VIII. Official journal of Ukraine. 2018. No. 54. P. 1882.
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Employees of the patrol service of the National police have a uniform,
badges and distinctions. During the patrol, the police are provided with a
rubber baton, a gas canister, a special pocket, a tactical flashlight, handcuffs, a
pistol “Fort-17” (9 mm caliber), two magazines and other devices to perform
the tasks assigned to them. The patrol police officer has an individual badge
with a personal number and a video camera that captures the work of the law
enforcement officer. In addition, the police have GPS equipment that captures
the movement of patrols and makes it easier to manage them.

They have the right to apply physical force, including unarmed combat
techniques to ensure personal safety or the safety of others, suppression of
offences, detention of the perpetrator of the offence, if the use of other police
measures does not ensure the execution of police powers imposed on it by
law. Police officers of the patrol service are authorized to use special means to
ensure public safety and order, provided they undergo appropriate special
training, and to use service dogs or horses when patrolling.

At the same time, police officers, including those who serve in the patrol
police, are prohibited:

— strike rubber (plastic) batons on the head, neck, clavicle, genitals,
lower back (coccyx) and stomach;

— during application of the means equipped with substances of tear and
irritating action to carry out sighting firing on people, scattering and shooting
of grenades in crowd, their repeated application within the zone of defeat
during action of these substances;

— to shoot the cartridges equipped with rubber or similar for the
properties throwing projectiles of nonlethal action, with violation of certain
technical characteristics of requirements concerning distance from the person
and firing in separate parts of the head and a body of the person;

— to use means of a compulsory stop of transport for a compulsory stop
of motorcycles, sidecars, scooters, mopeds, vehicles engaged in passenger
transport, and to apply such funds on mountain roads or roads with limited
visibility, level crossings, bridges, viaducts, trestles, tunnels;

— the use of a small explosive device for the opening of premises is
justified if the damage caused to the rights and interests protected by law is
less than the damage that has been diverted

— apply handcuffs for more than 2 hours of continuous use or without
easing their pressure.

Employees of the patrol service are authorized to use firearms in cases of:

e when a person who is detained by a police Officer with a firearm in his
hands tries to approach him, reducing the distance determined by him, or
touch the weapon;
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e armed attack, as well as in the case of a sudden attack with the use of
military equipment, vehicles or other means that threaten the life or health of
people;

o if a person detained or arrested for committing a particularly serious or
serious crime escapes with the use of a vehicle;

o if a person resists with an armed weapon;

o the need to stop trying to take possession of firearms.

The use of firearms without warning is allowed.

4. Rights and duties of the inspector of patrol police of Ukraine

Employees of patrol service of the Ministry of internal Affairs of Ukraine
have the right:

— to demand from citizens of observance of public order;

— to demand from the persons violating a public order, the termination of
offenses;

— to check at citizens at suspicion in Commission of offenses the
documents proving their identity, and also other documents in the cases
provided by the law and the way;

— to carry out personal inspection, inspection of things and documents,
the vehicle and cargo in the order established by the legislation;

— to withdraw from citizens and officials of subjects and things forbidden
or limited in circulation, and also documents with signs of forgery;

— to apply measures of physical influence, special means and firearms in
cases and the order provided by the legislation;

— at implementation of patrol on the vehicle to include special light,
sound signals, and also in exceptional cases not to observe requirements of
traffic rules;

— temporarily restrict or prohibit access of persons to a certain territory
or objects, if it is necessary to ensure public order and public safety,
protection of life and health of people, as well as to conduct certain
investigative actions in accordance with the legislation;

— to restrict or prohibit in cases of detention of criminals at accidents,
other emergency circumstances threatening life and health of people,
movement of vehicles and pedestrians on separate sites of streets and
highways acOSACing to the legislation;

— to use technical means and technical devices for detection and fixing of
offenses acOSACing to the legislation;

— to detain citizens on the grounds and in accordance with the law and to
deliver them to the internal Affairs bodies in accordance with the legislation;

— delay and ensure delivery of vehicles for temporary storage in
accordance with the legislation.
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Duties of employees of patrol service:

— strictly observe the provisions of the Constitution of Ukraine, laws of
Ukraine and other legal acts regulating the activities of the police, and The
oath of the police;

— professionally perform their duties in accordance with the requirements
of legal acts, official (functional) duties, orders of management;

— respect and not violate human and civil rights and freedoms;

— to render urgent, in particular do medical and medical, help to persons
who suffered as a result of offenses, accidents, and also to the persons who
appeared in a helpless condition or a condition dangerous for their life or
health;

— keep information with limited access, which became known to him in
connection with the performance of official duties;

— to inform the direct head of the circumstances precluding his further
service in the police or stay in office.

— restrict human rights and freedoms only in the manner and in cases
established by law;

— referring to the person, say Hello, put his right hand to the headdress,
to give his name, position, special rank and produce on request official
identity, providing an opportunity to see it with the above information, while
not letting him out of my hands;

— during communication with the person to observe accurately norms of
office ethics;

— to warn drivers of vehicles of the danger which has arisen on the way
of their movement, and to take measures for their elimination;

— during carrying out repair and construction and other types of works on
streets and roads to provide optimization of traffic and to control observance
of rules of traffic safety;

— if possible, to assist the driver in case of malfunction of his vehicle;

A police officer on the entire territory of Ukraine, regardless of the
position he holds, location and time of day, in the event of any persons
contacting him with a statement or report on events threatening personal or
public safety, or in the case of direct detection of such events, is obliged to
take the necessary measures to save people, provide assistance to persons who
need it, and report this to the nearest police authority.

The employee of patrol service is forbidden:

o violate the rules of the road and the rules of improvement, if it is not
related to the need to perform official activities;

e communicate with people while in a service vehicle;

e give directions or wishes to road users with incomprehensible gestures,
use a loudspeaker or special signals for other purposes;
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o identify disrespect or ill will towards citizens;

o other that is provided by the legislation, including normative legal acts
of the Ministry of internal Affairs.

In case of Commission of illegal acts, police officers bear criminal,
administrative, civil and disciplinary responsibility according to the law.

5. Basic principles of police protection

The security police is the only security structure in Ukraine, whose
employees have the rights and powers defined by Law for armed protection
and the use of power functions for offenders. After the establishment of the
National police, legal entities and individuals who used the services of the
State security service came under the protection of the security police.

August 10, 1993 Decree of the Cabinet of Ministers of Ukraine No. 615
“About measures on improvement of protection of objects of state and other
forms of ownership”, on the basis of units of the security at internal Affairs
bodies, the State security service under MIA of Ukraine, which acted on a
self-financing basis.

The service was entrusted with the protection of particularly important
state objects, the duties of the law enforcement State service and a set of paid
security services that have developed in market conditions.

During 1993-1998, the State security servise (SSS) Department addressed
a range of personnel, legal, technical, financial, economic and other issues,
developed and implemented policy directions for the further development of
the security service, it is planned to improve management and develop a
regulatory framework, strengthen the economic condition, carry out technical
re-equipment and ensure the reliability of protection, improve logistics and
improve personnel management.

Given the complexity of the economic situation, which turned out to be
security, work was done to improve the system management units, which was
now aimed at improving security and strengthening the economic condition of
the units. This allows the system of the State security service under MIA of
Ukraine was created in service of the special police protection “Titan”, a
collection Service, the protection of banknotes and securities and the
Commission for tender for special armored vehicles that were used for
collection and transportation of values. Thus, in June 1998, 95 regular units of
the collection Service were established in the SSS system, with which
13764 contracts were concluded. For five years of the existence the regular
number of special forces of militia of protection “Titan” reached 3 thousand
people who carried out about 9 thousand security actions on support of
valuable freights, papers and money, carried out protection of property of
legal entities and personal safety of physical persons, rendered complex
protection of objects and so forth. Also reorganization of organizational and
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staff structure was carried out, personnel apparatuses were reformed, thanks to
what the Concept of uniform system of professional training of a category of
personnel of the State security service was realized.

Subsequently, the centre was established to provide informational support
for subdivisions of the bonds, the system of the local computer network
HUDSO and email system at the level of the “Center-region”, developed the
Concept of management of advertising activities and the Regulation on
promotional activities of SSS Ministry of internal Affairs of Ukraine ensured
the publication of materials in mass media about the activities of the
departments of SSS, he began producing a variety of promotional and
souvenir products.

18 December 1998 bhased on the existing legal framework and legislative
acts of Ukraine in connection with the order SSS at the interior Ministry of
Ukraine in the Department of State security service it was decided to open a
Museum of the history of SSS.

Defined in 2000 by the Ministry of internal Affairs Board of Ukraine areas
continues the process of restructuring the organizational structure of SSS, its
financial-economic activities, the introduction of new technical means of
protection, the Institute of civic guards, and the exemption of the police from
performing irrelevant tasks, separation of power and self-supporting functions.

On the way of such transformations, the number of employees of the
administrative and managerial apparatus was significantly reduced,
unnecessary management links disappeared, and unprofitable divisions were
liquidated.

It was also extremely important that considerable attention was paid to the
training of personnel. Eight training programs for initial training, retraining
and advanced training of security personnel have been developed and
implemented. Such important tasks as special training of employees for
protection of schools and preschool institutions, specialists in marketing and
sales of security services on which further development of service, its
competitiveness largely depended were solved.

Currently, the Department has carried out operational tests and introduced
a new generation of centralized surveillance systems, such as: “Chestnut”,
“signal”, “Ozone”, “Integral”, “alpha”, “Danube”, receiving and control
devices VBD-6, 1s-8001, etc. In order to ensure the protection of telephoned
objects, radio monitoring was introduced.

Within the limits of the powers, the State security service carried out
licensing of services in protection by non-state security formations. To ensure
the high quality of security services and social protection of employees in the
State security service created Ukrainian security and insurance company
“Uusc”.
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In June 2007, the State security service consisted of 192 combat units,
146 collection services, 38 Special Forces units “Titan” and other services,
which employed more than 48 thousand employees. It is possible to note also
considerable material and technical potential of service: 251 points of the
centralized supervision, modern means of communication, Park of special
cars, the newest firearms. Specialized educational institutions, one secondary
and two higher vocational schools have been established to train employees in
the SSS. Under protection of Service there were more than 177 thousand
objects among which 86800 housing of citizens. At the same time,
486 detention groups took over the service, which prevented about 37
thousand crimes and detained more than 40 thousand criminals. Elite divisions
of SSS “Titan”, in turn, provided support of freights and values, safety of the
Ukrainian and foreign citizens (290 physical persons).

November 7, 2015 according to the Law of Ukraine “On the National
police” and the decree of the Cabinet of Ministers of Ukraine from 13 October
2015 No. 834 “Questions of functioning of police protection as territorial
bodies of the National police and the elimination of some territorial bodies of
the Ministry of internal Affairs”, was created by a police Department
protection, as well as control and police protection as the regional offices of
the National police. The security police has more than 200 centralized security
consoles, modern communications equipment, a fleet of special vehicles, the
latest firearms.

All protected objects with the help of technical means are connected to
centralized security panels. Units of the security police are equipped with
alarm buttons and relevant information labels 3085 emergency call places. For
the organization of remote control of the operational situation in places of
mass stay of citizens, 604 video surveillance systems are installed. Detention
groups-mobile squads round the clock patrol the cities and regions of Ukraine.
At the same time, about 500 detention groups take over the service.

In 2009 under protection there were almost 95 thousand objects and over
92,5 thousand dwellings of citizens (apartments, offices, shops, shopping
centers, strategic objects, country houses and so forth). The guard police are
part of the National police. The Cabinet of Ministers of Ukraine by its
resolution No. 834 of 13 October 2015 established as territorial bodies of the
National police the Department of police protection as an interregional
territorial body of the national Police; The police Department of protection of
objects of strategic importance, as well as police protection in areas of Kiev,
the Autonomous Republic of Crimea and Sevastopol, Kryvyi Rih city
Department police protection in the Dnipropetrovsk region, the Mariupol
Interdistrict Department of management of police protection in the Donetsk
region, as well as police protection to physical security in Kiev. To protect
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individuals, goods and valuables, property of individuals and legal entities in
the structure of the security Police there are physical security units®.

6. Special police

OSAC (ADB. from the Operational-Sudden Action Corps) — a unit of the
National police to deal with emergencies, the level of which is so high and
complex that it may exceed the capabilities of the rapid response forces or
operational search units.

On March 12, 2015, interior Minister Arsen Avakov in his report
“100 days of Government activity: the way to stabilization” said that on the
basis of special purpose battalions and special forces of the interior Ministry
will be created a single special purpose unit and it will be called OSAC
(Corps of operational and sudden action).

On March 4, 2016, the first 37 fighters of group “A” of Special Forces
OSAC, after a rigorous selection and two-month training course, began to
perform their duties. The head of the National police Hatia Dekanoidze noted
that today is another historic day in the history of the National police of
Ukraine. With the support of American partners, the first commandos who
were selected among 900 candidates received certificates of completion of the
training course. During the two-month training course, they adopted the
experience and tactics of police special operations of the drug enforcement
administration (DEA) of the U.S. Department of justice and the bortac border
patrol. Eighty percent of the course was practical. The practical part includes
classes on fire training, which is the basic discipline, as well as tactics in
extreme conditions, in particular, indoors and in the forest. In addition, the
candidates received skills of sniping, knife fighting, and tactics of action in
the detention of criminals using cars. The theory included the study of the
legal basis of the police special forces, familiarization with the qualification of
crimes, the passage of psychological training.

On March 17, 2016, as part of the creation of the witness protection
program, the first trainings with US Marshal were launched as part of the
OSAC of the national Police. In addition, in two weeks 17 instructors of group
“U” of Special Forces “OSAC” of National police of Ukraine received
certificates of completion of training. Also on this day, 1 April, began the
selection of candidates for the unit “OSAC” throughout Ukraine. The special
unit is planned to recruit 3076 police officers.

® The administrative activities of the police in questions and answers: textbook / for zag. ed.
Sciences, prof., Acad. National Academy Of Legal Sciences Of Ukraine O. Bandurka. Ministry of
internal Affairs of Ukraine, Kharkiv. NATs. UN-t EXT. cases’. Kharkiv: HNUVD, 2017. 242 p.
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On July 22, 2016, a representative of the FBI handed Ukrainian soldiers
certificates of completion of the basic course with the use of special weapons
and tactics. For 10 days instructors of the Federal Bureau of investigation of
the USA shared experience of detention of violators of a law and order with
fighters of police Special Forces OSAC.

In General, in 2016, the special unit OSAC began its work in Kiev, Kiev,
Sumy, Kharkiv, Donetsk and Rivne regions. A special role was assigned to
the units in the last two areas, for the specifics of work in the frontline
settlements of the Donetsk region and the fight against the amber mafia in the
Rivne region.

On January 31, 2017, soldiers of the Special Forces OSAC together with
the police regiment “Kiev” and the special purpose battalion of the criminal
and preventive units of the GUNP in the Donetsk region were sent to the
frontline city of Avdiivka, which was attacked by militants and gangs the day
before. All fighters have experience in combat and proper training. Among the
tasks of law enforcement officers to preserve law, order, and prevent looting.
For service in the line of fire, the police are provided with special vehicles.

On May 28, 2017, a special unit OSAC was sent to Krasnogorovka,
Donetsk region, shelled by terrorists, to assist citizens, as well as to strengthen
the protection of public order and destroyed administrative buildings. The
regional police Department reported that the commandos will serve to protect
public order, evacuate people on armored vehicles if necessary, to carry out
anti-terrorist activities™.

On June 22, 2018, the 14th edition of the soldiers of the special purpose
police units OSAC in Cherkasy and Ternopil regions took place. This issue
completely completed the formation of the territorial divisions of OSAC in
Ukraine.

Tasks OSAC:

o develops, prepares and conducts special operations to capture
dangerous criminals;

o stops offences committed by members of criminal groups;

o release the hostages;

e provides power support during operational search activities,
investigative (search) and secret investigative (search) actions, as well as
measures to ensure criminal proceedings;

e providing support to other police units with the goal of providing
superior firepower of the offenders;

0 provision by the internal Affairs bodies of international legal standards of human rights in
the protection of public order. Scientific-practical, documentary-source and educational-
methodical complex (in 3 parts). Kyiv: Institute of state and law. V. Koretsky NAS of Ukraine,
2010. 460 p.
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e participates in anti-terrorist operations conducted by the anti-Terrorist
center under the security Service of Ukraine;

e studies, summarizes domestic and foreign experience, as well as the
methodology of similar foreign units in this area of work;

e ensures the implementation of security measures for persons involved
in criminal proceedings.

The greatest need to attract OSAC has a criminal unit MDNP in the
Donetsk region, in a region where since 2014 there is a war, where there is a
large number of weapons, ammunition, and where people who commit crimes
can be armed. In the absence of Special Forces to perform special operations
to detain criminals participated special battalion MDNP in the Donetsk region.

In the structure of the regional Central Board of the Donetsk region
formed units OSAC, which has more than 100 people, has a duty unit,
headquarters, staff instructors, inspection Department, analysts who develop
special operations, and directly-a special forces team of 70 people.

On October 28, 2016, the first 17 members of the police special forces
completed the training course and received OSAC certificates. This is the
assault squad, whose task in combat is neutralization prospecting groups of
the opponent, the detention of terrorists, the release of the hostages. Most of
them — fighters of the former “Falcon”, have experience of service in the
conditions of anti-terrorist operation and took direct part in special operations
on the demarcation line.

In addition, OSAC units take part in all-Ukrainian anti-terrorist exercises
together with the SBU, NSU and GNSU units. So in 2016, joint exercises
were held to liberate the Embassy of the state of lIsrael in Kiev, the
international airport ‘“Boryspil”, Kharkiv regional state administration and
other important objects of national and international importance.

On November 21, 2017, joint exercises of Special Forces of the National
Guard of Ukraine — “omega”, The state border service — “Dozor” and the
National police of Ukraine “OSAC” were held at the training ground of the
National guard of Ukraine in Novy Petrovtsi, Kyiv region, with the technical
assistance of the US Government. The commandos worked out the elements
of a parachute landing from a helicopter with the use of various equipment,
and established the evacuation of the group from a given area with the help of
a special rope.

According to the state special unit, “OSAC” consists of Department and
managements “OSAC” MDNP in and Kiev, in total-1206 police officers.

Special operations units are staffed on a voluntary and contractual basis.:

1. They have experience of practical work (service) in the internal Affairs
bodies, the National police, the Armed forces, the security Service of Ukraine
for at least three years.
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2. Took part in carrying out anti-terrorist operation as a part of the
divisions formed according to the legislation of Ukraine.

3. Were interviewed by the leadership of the Department of OSAC.

4. They underwent special psychological and medical examinations,
acOSACing to the results of which they were recognized as fit for service in
special operations units.

5. Successfully passed the standards for physical training and passed a
five-day endurance course.

6. Passed specialized training in The Department of organization of the
Corps of operational and sudden action and successfully passed the exams.

The candidate (with his consent) to fill the vacancy in the Department of
special operations of the special unit OSAC can be surveyed by specialist
services using computer polygraph.

The “OSAC” team gear is designed for a variety of special situations,
including close combat in an urban environment. Commandos are provided
with summer (camouflage MULTICAM) and winter (camouflage NATO
a-ODU AU) uniforms and shoes of the established sample, as well as personal
protective equipment (gas masks, helmets, body armor, shockproof and
bulletproof shields, protection for hands and feet).

OSAC units use pistols, submachine guns, carbines, shotguns and sniper
rifles. Tactical AIDS such as police dogs stun grenades and tear gas grenades.

As of the beginning of 2016, special forces soldiers OSAC received pistols
Glock 17 and Jericho 941, shotguns “Fort-500”, machine guns “Fort-221”,
“Fort-224”, carbines “Z-107, “Z-15”, machine guns “Fort-401”, hand grenade
launchers “Fort-600”, sniper rifles “Fort-301” and Barrett M107A1.

For rapid hacking doors (castles, hinges or destruction the entire door
frame) can use battering rams, shotguns with destructive charges, explosive
packages.

While ensuring public safety at mass events, OSAC teams also use non-
lethal weapons: pepper spray canisters, shotguns with rubber charges,
weapons firing pepper balls, tear gas grenades, and stun grenades.

Fighters of group “A” (assault groups) for work on a line of fire are
provided with special transport: armored cars “VARTA” which were
developed specially for special purpose police and the modernized BRDM-2
which are used only in special operations in a zone of military operations in
the East of Ukraine.

Suspects also use modified buses, vans, trucks and other vehicles that look
like regular vehicles to avoid detection during operations. In particular, it is
armored Toyota Land Cruiser, Volkswagen T6, and Peugeot Boxer.
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In addition, the police actively use helicopters for aerial reconnaissance,
transportation of personnel, wounded or detained. For this purpose at the
disposal of Special Forces, there are mi-8MSB-B helicopters.

CONCLUSIONS

The creation of the patrol police is the first example in Ukraine, when
changes in legislation were combined with an attempt to create a new
institution and innovations such as transparent selection of employees, their
training in new procedures, standards and skills, as well as appropriate
financial support. This is a large-scale step towards reforming the internal
Affairs bodies, which consists of completely new employees seeking
qualitative changes.

More modern technical devices, which are used by employees of patrol
service, allow them to react quickly to offenses, and also to warn and reveal them.

Companies and battalions of special purpose are created mainly for the
protection of public security and order. Laws and other legal acts regulate the
list of special purpose police units and its functions. A separate stage of the
reform of the internal Affairs bodies is the creation of the corps of operational
and investigative actions. A high level of physical training and possession of
special skills that allow them to perform the tasks assigned to them
characterize special police officers.

Thus, the State security service and special purpose police units perform
extremely important functions, including ensuring public order and public
security. Relations of divisions of the State security service with legal entities
and citizens in connection with provision of services in protection and safety,
responsibility, the rights and duties of the parties are defined by contracts, and
services which it provides-paid.

SUMMARY

The article reveals the legal regulation and principles of the patrol police
of Ukraine, the principles of the patrol police of Ukraine, the tasks and
functions of the patrol police, the organization of the patrol police of Ukraine,
the rights and duties of the inspector of the patrol police of Ukraine, the basic
principles of the security police, the special purpose police
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LEGAL SIGNIFICANCE OF THE CONCEPT
“ACADEMIC INTEGRITY”

Tytska Ya. O.

INTRODUCTION

Task statement and relevance of the research subject. The requirements,
which the life sets today towards the professional training of individuals,
receivers of education services, necessitate the strengthening of
methodological educational fundamentals as a whole. Dynamic development
of the legislation, particularly the consolidation of new categories in the Laws
of Ukraine “On Education”, “On Higher Education” etc., which incline to
come to grips with their methodological role and legal significance both for
the entire system of domestic education and specific participants of the
educational process, should be arranged with the provisions of other statutory
instruments that regulate related social relations. The legal concepts and
definitions have become more relevant for the formation of professional
awareness of a scholar. This is linked with the implementation of some
provisions of the European Union, including the education sector, in the
domestic legislation and the need overall to reflect the complexity of
perception of general vectors in training support and activities of education
seekers at different levels, scientists according to the principles acting in the
EU countries. These problems become complicated in the domestic legal
environment that has been highlighted and is highlighted by scholars.

However, the consolidation of individual concepts in the Laws of Ukraine
“On Education”, “On Higher Education” needs reinterpretation. For example,
the concept “academic integrity” is not just a criterion for compliance with a
certain standard of behaviour but a direction for a radical reform of the
education system in Ukraine. The conclusions on the conceptual nature of the
mentioned concept can be drawn from the analysis of part 1 marked 1 of
Article 1 of the Law of Ukraine “On Education” which indicates that
academic integrity is a set of ethical principles and rules defined by this Law
and other laws of Ukraine, which should be followed by the participants of the
educational process during learning, teaching and conducting scientific
(creative) activities in order to ensure reliance in the learning outcomes and/or
scientific (creative) achievements'. Moreover, such a concept reflects an

! Mpo oceirty: 3axon Ykpaiun / Bitomocti Bepxosroi Pamu (BBP), 2017, Ne 38-39, cr. 380.
URL: http://zakon.rada.gov.ua/laws/show/2145-19
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element of training of achievement-oriented human capital and acts as a major
part of the foundations of the functioning of the higher education system in
Ukraine — efficiency. Thus, in the context of observing (supporting)
“academic integrity”, it is possible to attain some tasks of the Law of Ukraine
“On Education”, including innovation-driven development, personal self-
fulfilment, meeting the demands of society, labour market and state for skilled
professionals etc?.

Analysis of recent research and publications. The category of integrity is
newish in domestic legal science. Many research papers are devoted to the
issue of “integrity”, including ones of L. Prudyus, L. Kurochka et al. The
scientific efforts of I. Fedorovych, T. SemKkiv, L. Zuieva, S. Hlushchenko et
al. cover the problems of the integrity of judges. The research subject
becomes topical in the process of applying the term “integrity” under the
conditions of modification of the legislation in the education sector.

1. Definition of the term “integrity” and “academic integrity”

Having recourse to reference literature, it is essential to mark that the term
“integrity/chastity” (Church Slavic: pudicity, moral and carnal purity, virtue,
Latin: castitas) is a moral quality and honesty that is expressed in carnal purity
in all its manifestations (as a rule, this concept is more typical for secular
societies). Integrity is a positive opposite of sexual incontinence, adultery,
lascivious behavior, and nowhere more so than in singledom. Lust (craving,
Latin: luxuria) is contrary to integrity®. Thus, the analysed concept is intended
to specify a complex of moral qualities of the individual. In such a framework,
“integrity” is considered by some Ancient Greek philosophers. Among others,
Socrates interpreted the above term as a conscious and responsible attitude of
the individual to his lifestyle, principally moral behaviour. Integrity means a
capability to be ruled by own beliefs and to resist to misconceptions of
others®. Now, the mechanisms of academic integrity and tools of pathology
counteraction are implemented in the internal programme documents on
research ethics and statutory principles and introduced into the text of laws
and regulations in the area of scientific policy in Europe. It is interesting to
note that unlike the USA where integrity is academic and covers all
functioning spheres of higher education institutions and scientific
establishments and, in Europe, integrity becomes more relevant in the very

2 Ipo Bumty ocBity: 3akon Ykpainn / Binomocti Bepxosuoi Pamu (BBP), 2014, Ne 37-38,
cr. 2004. URL: http://zakon.rada.gov.ua/laws/show/1556-18

® Etumornoriunmii coBHUK ykpaincekoi mMoBu: Y 7 T./ Pemxon. O. C. Menbauuyk (TOIOB.
pen.) ta in. K.: Hayk. nymka, 1983 T. 6:/ Yknan.: I'. I1. IliBTopak Ta in. 2012. 568 c.

4 Jluc B. TIpo Coxpara, [axmma Tammipkoro, ®epHanno Marenana, Icaaka HpkoToHa,
lapnorry, Emini, Exn Bponre. K. : I'pani-T, 2008, C. 27-28.
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context of research activity that determines the use of term “research
integrity” in the key documents and declarations related to the development of
European research space and scientific policy in the EU and funding
programme for research “Horizon 2020 in particularS.

In Ukraine, the above concept embraces not only the research process
(conducting of scientific, creative activity) but also centres on the training and
teaching (in all education institutions) like in the United States.

2. “Integrity” as a category of legal science

“Integrity” as a category of legal science is used in the anti-corruption
legislation. Thus, the Center for Support of Civil Service Institutional
Development proposes to define integrity as a course of conduct of a civil
servant on the protection of public interest and his refusal of meeting
individual private interests while realizing his governmental powers®. In the
Law of Ukraine “On the Principles of State Anti-Corruption Policy in Ukraine
(the Anti-Corruption Strategy) for 2014-2017”, “integrity of assets of
officials” is a part of the recommendations of Group of States Against
Corruption (GRECO) and the EU, and the effectiveness of corruption
prevention and combating directly depends on bringing in line with “integrity
standards” for individuals who hold elective positions. Moreover, one of the
key elements for supporting integrity in the civil service (integrity system of
the public service) is legislation reformation. Therefore, the reasons are as
follows: a) non-compliance with international standards and best global
practices; b) remuneration (components of salaries, transparency and
motivation of remuneration); c) responsibility nature, etc’. In order to achieve
integrity, it is adopted the Law of Ukraine “On Rules of Ethical Conduct” and
a range of branch Codes of Ethical Conduct which are aimed at, according to
Article 12 of the Law, shaping a positive image, contributing to the
confidence building, honesty consolidation, impartiality and effectiveness. It
also should be marked the availability of the provision on the responsibility of
individuals who violate the rules of ethical conduct. In line with Article 18 of
the analysed regulatory legal act, the specified individuals bear disciplinary,
administrative, criminal, pecuniary liability, taking into account their legal

® AxajieMiuHa 10GpOYECHICTB: TPOGIEMH JOTPHMAHHS Ta TPIOPHTETH TOUIMPEHHS Cepef
MOJIONIMX BYEHHMX : KOJ. MoHOrp. / 3a 3ar. pen. H. I'. Copokinoi, A. €. Aptioxosa, 1. O. [lerts-
proBoi. Juinpo : JIPITY HAZLY, 2017. C. 129.
® Vkpaini — eBpomeficbki npuHIMIM aepxarHOi cmyx6m: Gyiier. K.: T'VJC, Lentp
CHPUSIHHS IHCTUTYLIHHOMY PO3BHUTKY A€pxaBHOI ciyx0ou. 2006. 7 c.
Ilpo 3acamu nepkaBHOI AHTHKOPYMIIHHOI TONITMKM B YKpaiHi (AHTHKOpyMIiiiHA
crpareris)” Ha 20142017 poxn : 3akoH Ykpainu. Bimomocti Bepxosroi Pagn (BBP), 2014,
Ne 46, ct. 2047 URL: http://zakon3.rada.gov.ua/laws/show/1699-18
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status®. Moreover, the concept “integrity” is not defined within the framework
of anti-corruption legislation in Ukraine, along with its wide use. Integrity, as
a category of anti-corruption legal regulation, doesn’t have clear content and
internal architectonics. The above conclusions is confirmed by the Resolution
of the Cabinet of Ministers of Ukraine dated April, 29, 2015 No. 265 “On
Approval of the State Program for Implementing the Principles of State Anti-
Corruption Policy in Ukraine (Anticorruption Strategy) for 2015-2017 in
which the fifth point of the section “Expected results, effectiveness of the
Program” marks the creation of an effective mechanism of prevention of
corruption, conflict of interests, violation of ethical conduct standards and
emphasizes maintenance of control over the adherence to rules of the integrity
of individuals (public servants, officials of local authorities, others)®.
Consequently, following the line of thinking of the Program’s authors, the
abovementioned elements, which will make it possible to carry out an
effective control and compose the content of the term “integrity, should
become constituents of integrity. However, taking into account the above,
according to the Program (point 5 of the section “Expected results,
effectiveness of the Program™), it is significantly narrowed the structure of
entities, whose activities are directed towards integrity control because that
sort of task is exercised by the National Agency on Corruption Prevention
under the Law of Ukraine “On Prevention of Corruption” and the analysed
Plan. Other listed entities, which are entrusted to perform anti-corruption
activities, are not intended to control “civil servants integrity” under the Law
of Ukraine “On Prevention of Corruption™®.

The concept “academic integrity”, which is seen at the new version of the
Law, consists of two main parts: 1) as a set of ethical principles; 2) as rules
defined in the Law of Ukraine and other statutory legal acts'’. Referring to the
content of the term “academic integrity”, as a set of ethical principles, it is
important to highlight the Codes of Academic Integrity implemented
(introduced) in higher education institutions (hereinafter — “HEIs”). The
tendency is mediated by the borrowing of “best practices” of leading world

8 Mpo npaBuma eruunoi moBexinky : 3akon Ykpainu Bigomocti Bepxosuoi Pamu (BBP),
2013, Ne 14, cr. 94. URL: http://zakon.rada.gov.ua/laws/show/4722-17

° Ilpo 3atBepmxeHHs JlepkaBHOI TporpaMd IMOAO peanmizamil 3acax  JepKaBHOL
AHTUKOPYNLIAHOT NONITHKM B YKpaiHi (AHTHKOpymuiiHOi crpaterii) Ha 2015-2017 poku :
IMocranoBn KabGinery MinicTpiB VYkpainm Binm 29 xBitea 2015 poky Ne265. URL:
http://zakon3.rada.gov.ua/laws/show/265-2015-%D0%BF

™ TIpo 3amobiranns xopymiii : 3akon Ykpaimu. Bizomocti Bepxosuoi Pamu (BBP), 2014,
Ne 49, ¢1.2056 URL.: http://zakon.rada.gov.ua/laws/show/1700-18

" Tpo oceiry: 3akon Ykpainu / Bigomocti Bepxosroi Pagu (BBP), 2017, Ne 38-39, ct.380.
URL: http://zakon.rada.gov.ua/laws/show/2145-19
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higher education institutions and for the observation of requirements of
Article 42 of the Law of Ukraine “On Education”. The development of the
program “The Fundamental Values of Academic Integrity” of the
International Centre of Academic Integrity under Rutland Institute for Ethics
at Clemson University, South Carolina, is a ground for the implementation of
such measures. As defined in the Program, academic integrity is a
commitment of the academic community, even in the face of adversity, to six
fundamental values: honesty, trust, fairness, respect, responsibility, courage™.
However, despite the fact that “fundamental principles of ethical conduct for
public officials” are consolidated in the relevant Law of Ukraine and branch
programs for the prevention of corruption of executive authorities and other
entities are elaborated upon Decision of the National Agency on Corruption
Prevention (hereinafter — “the NACP”) dated January 19, 2017 No 31
“Methodical Recommendations on the Preparation of Anti-Corruption
Programs™*®, taking into account the provisions of the Law of Ukraine “On
Prevention of Corruption™, it is essential to use the similar approach — to fix
the rules of ethical conduct in a particular Law of Ukraine, for example, “On
the Rules of Academic Ethical Conduct, to improve the effectiveness in
supporting “academic integrity”. Moreover, it makes sense to elaborate
“unified” methodical recommendations for the preparation of branch codes of
academic integrity which would contribute to the unification of measures for
ensuring academic ethics (academic ethical principles for certain entities).

Provisions on the formation of a national integrity system designed to
cover all areas, including the education sector in Ukraine (the author’s note),
are especially noteworthy. Transparency International attempted to set the
National Integrity System as a general approach to the evaluation, the
discovery of corruption in Ukraine and the drafting of anti-corruption
measures. It stands to mention that there is no a unified standard for the
introduction of the streamlined anti-corruption system and, consequently, it
complicates the process of shaping the integrity of a public servant and the
system of “academic integrity”.

Among the high priority measures of the promotion of “academic
integrity”, one can mark the first steps to the creation of the system for

2 Cammk B. Axajemiuna 10GpOUECHICTh: Mi(iuHa KOHIEMIiS UM Ji€BHi iHCTPYMEHT
3abe3neueHns sikocti Bumoi oceitn?URL: http://education-ua.org/ua/articles/930-akademichna-
dobrochesnist-mifichna-kontseptsiya-chi-dievij-instrument-zabezpechennya-yakosti-vishchoji-
osviti.

13 3arBeppkeHO MeTofMyHI pPeKOMEHIAIil 00 MiATOTOBKH aHTHKOPYNIIHHHX HpOrpam
opraunie  Bmamu. URL: https://nazk.gov.ua/news/zatverdzheno-metodychni-rekomendaciyi-
shchodo-pidgotovky-antykorupciynyh-program-organiv-viady

' TIpo 3amobiranns xopynmii : 3axon Ykpainu. Bimomocti Bepxosnoi Pamu (BBP), 2014,
Ne 49, ¢1.2056 URL: http://zakon.rada.gov.ua/laws/show/1700-18
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prevention and detection of academic plagiarism in the higher education
institutions which meets the provisions of part 8 of Article 16 of the Law of
Ukraine “On Higher Education”. Moreover, the building of the above system
is performed within one particular institution. Thus, such a trend doesn’t raise
doubts about its development. However, while realizing paragraph 1 of part 1
of Article 1 of the Law of Ukraine “On Higher Education”™®, which defines
the autonomy of “education” institution, its self-reliance, independence
towards the realization of academic freedom, research, etc., the system of
prevention and detection of academic plagiarism becomes a closed system,
namely, one that doesn’t consider scientific achievements carried out within
other HEIs. Therefore, the autonomy of the functioning of the system can’t be
considered as an effective one to the fullest extent.

An individual issue of the support of academic integrity, which needs
resolving, is the establishment of the National Agency for Assurance of
Higher Education Quality and accredited independent institutions for the
evaluation and quality assurance of higher education regarding its compliance
with the requirements for the system of quality assurance of higher education,
compliance with international standards of higher education quality and
maintenance of “academic integrity”. It is also important to draw attention to
the procedure of integrity verification of persons who are obtaining/or have
obtained academic ranks (professor, associate professor). According to the
Order of the MES of Ukraine No. 13 dated 14.01.2016 “On Approval of the
Procedure for Conferment of Academic Ranks to Academic and Research
Staff”, there is a procedure for assignment of academic ranks. Thus, Section |1
sets the key criteria for the assessment of academic activity of the candidates
for academic ranks among which there is: carrying out educational activity at
a high level; a certificate on training/internship, participation in the
international projects, top-level teaching in the national or other languages
(OECD), work experience, teaching-learning and research papers, which are
indexed by the relevant scientometric databases, certificates in compliance
with the Common European Framework, etc.'®. The correspondence of
activities of a research/other official defined by the Procedure with the
indicated criteria gives ground to obtain an academic rank (associate
professor/professor). The above is confirmed by Section IV of the Regulation
“Deprivation of academic ranks”, in particular, part 1 states that deprivation of
academic ranks is carried out under the procedure of their conferment and

® Mpo sumry ocsity: 3akon Ykpainu / Bizomocti Bepxosnoi Pagu (BBP), 2014, Ne 37-38,
ct. 2004. URL.: http://zakon.rada.gov.ua/laws/show/1556-18

8 Mlpo szamobiramms xopymiii : 3axom Ykpaimm URL: http:/zakon.rada.gov.ua/laws/
show/1700-18
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considered by the MES (it is concluded about the invalidation of the
certificate of a person who has obtained an academic rank) upon a decision of
the Academic Council of a higher education institution’’. Therefore, there is a
statutory option of the Academic Council of HEI, which has recommended
the MES to uphold its decision of awarding a person with an academic rank
following the certification case of an applicant and a relevant resolution, to
reconsider such (own) decision. However, it is worth noting that deprivation
of the person’s academic rank (certificate annulment) can take place in the
event of a violation of the procedure of case formation and inconsistency of
the person, at the time of filing a case to the MES, with the criteria defined in
the Procedure. If the violations are revealed after the approval of a decision of
the Academic Council of HEI of the MES of Ukraine, it is essential to
envisage the procedure of bringing HEI representatives, who were responsible
for the case formation, to an academic liability. We believe that statutory
consolidation of such a procedure will facilitate the carrying out of arts. 1 and
11 of the Law of Ukraine “On Higher Education” which are the basis for
determination of the autonomy of a higher education institution taking into
account an advanced level of its “academic integrity”. Individual attention is
paid to the elimination of the possibility to practice upon the HEI
requirements in order to “manipulate” applicants for academic ranks because
the Law arranges a special type of “academic coercion” which is mediated by
the availability of provisions on academic responsibility. Considering the
urgency of the issue of the application of measures of academic responsibility,
its solution lies in further research results.

CONCLUSIONS

Summing up the presentation of the basic research information, it stands to
focus on the importance of the use of other statutory acts, well-established
concepts, categories, definitions in the Law. Primarily, the emphasis should be
placed on the unified approach to the content and essence of the concepts,
which are used in the Laws “On Education”, “On Higher Education”. The
above fact is connected with the use of such terms in other statutory acts in
relation to which the mentioned ones are special. At the outset, it would be
expedient to define “academic integrity”, “academic responsibility” etc. Being
the fragment of theoretical knowledge of scholars, they would reflect that
phenomenon existing in the peal practice, clear up its essence drawn a line
between concepts and categories which are the subject-matter of other
sciences. The theoretical ground of the concepts used in the Laws would make

Y Tlpo s3amobiramms xopymmii: 3akom Ykpaimu URL: http:/zakon.rada.gov.ua/laws/
show/1700-18
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it possible to ensure a logic nature and consistency of their use by legal
practitioners. And vice versa, when there is no definition, the legislator can (as
exemplified in this research) pursue a somewhat hasty implementation of
rulemaking innovations. This problem subsists in the form of “swiftness” of
imitating European Union countries that is mediated by a lack of time for
sound scientific inquiry.

SUMMARY

The article analyzes the essence and legal significance of the concept of
“academic integrity”. It is conducted a comparative analysis of the essence of
the concept of “integrity” in the legislation controlling the education sector in
Ukraine and anti-corruption legislation. The paper establishes the statutory
differences between the application of the above term and prospects of
forming its generally accepted definition to use the unified approach.
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CONCEPT, PROPERTIES AND PRINCIPLES
OF ADMINISTRATIVE RESPONSIBILITY

Voronin Ya. G.

INTRODUCTION

The Institute of administrative responsibility is an outstanding institution
of administrative law, an important means of protecting public order, which is
characterized by all the signs of legal responsibility.

The role and place of administrative responsibility in the administrative
and legal space is determined by the fact that the relations of administrative
responsibility, together with the relations of public administration,
administrative services and administrative proceedings form the subject of
administrative law. And also the essential feature of administrative
responsibility consists in pragmatism of its theoretical concepts which
dominating orientation is defined by a problematics of the Code of Ukraine
about administrative offenses.

1. The concept, characteristics and reasons of administrative
responsibility

The concept of administrative responsibility, its content and scope to this
day remains one of the most controversial issues of Ukrainian administrative
and legal science.

The activity of discussions on this legal category is largely due, firstly, to
the breadth of the use of the term “administrative responsibility” in the legal,
scientific, law enforcement, educational spheres and at the domestic level, and
secondly, to the dual position of the legislator, who uses this term in numerous
regulations, but does not give its definition™.

In fact, there is no legal definition of such a category as “administrative
responsibility” in the current legislation. And all definitions of administrative
responsibility are usually provided in scientific publications and have a
research character.

For example, the legal encyclopedia in the article “Administrative
responsibility” defines that: administrative responsibility-a type of legal
responsibility of citizens and officials for the administrative offenses
committed by them.

! Code of Ukraine on administrative offences. URL: http:\Wwww.rada.gov.ua (access date:
08.08.2019)
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In the legal literature it is possible to meet such definitions:

a) administrative responsibility is the application of the offender, coercive
measures (L. Koval, Y. Bytyak, V. Zui, and other);

b) administrative responsibility is the definition of restrictions on
property, as well as personal benefits and interests for the Commission of
administrative offenses (1. Dodin and others);

c) administrative responsibility is a set of administrative legal relations
arising in connection with the application of administrative penalties to the
subject of misconduct (I. Golosnichenko and others).

According to V. Kolpakov, the listed definitions lack the absence of
instructions on the performance by the subjects of illegal actions of
administrative coercion measures applied for their Commission, which is an
essential component of any responsibility, including administrative. After all,
responsibility comes only when the offender has carried out the measures of
influence established by the competent person, or otherwise implemented.

Proceeding from the stated, administrative responsibility is provided by
the legislation, compulsory, with observance of the established procedure,
application by the competent subject concerning the persons who have
committed administrative offenses of measures of influence which
implementation is legally recognized.

Administrative responsibility, as well as other types of legal responsibility
comes from the presence of normative, factual and documentary grounds:

o factual grounds are legal facts related to the offense, in particular, the
fact of committing a misdemeanor and the fact of carrying out measures of
responsibility, in addition, they include the facts of detention, inspection,
filing appeals, recognition of evidence of factual data, etc;

o legal (normative) bases form norms on which act is recognized as an
administrative offense (offense), measures of coercion for performance of
structure of offense are defined, subjects of responsibility and jurisdiction,
rules on which penalties are imposed and carried out, legality, the rights of
participants of production, etc. are provided,;

e procedure (documentary) grounds are procedural rules that bringing
the guilty persons to administrative responsibility and documents in
accordance with established requirements and the established legislation
procedure, first and foremost, a Protocol on administrative offense and the
decision on business about an administrative offence, and this includes
certificates, statements, treatment records, etc.

There is no normative act that would contain all the legal norms that form
the basis of administrative responsibility, or at least submit a list of them.
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These grounds are determined by the requirements of a significant number of
legal acts: codes, individual laws, regulations, rules and other acts®.

Certain indications on their system are observed in the Code of Ukraine on
administrative offences (CAO). So, in article 2 CAO established that the
legislation of Ukraine on administrative offenses make:

a) the code of Ukraine on administrative offences;

b) other laws on administrative offences (such laws, for inclusion in the
administrative Code, apply directly to them and in this case the provisions of
the CAO apply).

In article 5 “powers of local councils on decision-making for which
violation administrative responsibility is provided” fixed the right of local
governments to make decisions for which violation administrative
responsibility is provided.

According to it rural, settlement, city and regional councils make decisions
on questions of fight against:

a) with natural disaster. The code of civil protection of Ukraine defines a
natural disaster as a natural phenomenon, acts with great destructive force,
causes significant damage to the territory in which it occurs, violates the
normal life of the population, causes material damage;

b) epidemics. Violation of such decisions entails liability under Art. 42
“Violation of sanitary and hygienic and sanitary-antiepidemic rules and
regulations”;

c) epizootics. Violation of such decisions shall entail liability under
art. 107 CAO “Violation of rules concerning quarantine of animals and other
veterinary and sanitary requirements”.

Besides, rural, settlement and city councils can establish:

a) rules of improvement, observance of cleanliness and an order in
territories of settlements. Violation of such rules shall entail liability under
article 152 of the CAO “Violation of state standards, norms and rules in the
field of improvement of settlements, rules of improvement of territories of
settlements”;

b) rules of trade in the markets. Violation of such rules shall entail
liability under article 159 of the CAO “Violation of the rules of trade in the
markets”;

c) rules of silence in settlements and public places. Violation of such
rules shall entail liability under article 182 of the CAO “Violation of the
requirements of legislative and other normative legal acts concerning the
protection of the population from the harmful effects of noise or the rules of

2 Kolpakov V. Administrative responsibility: studies. no. / V. Kolpakov. Kyiv: Yurinkom
Inter, 2008. 256 p.
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silence in settlements and public places”. These provisions are correlated with
the provisions of articles 26, 43 of the Law “on local self-government in
Ukraine”.

In addition, article 2 of the CAO contains a fundamental provision
regarding administrative liability for violation of customs rules. It clearly
indicates: the issue of administrative responsibility for violation of customs
rules are regulated by the Customs code of Ukraine. This norm is correlated
with the norms of article 487 of the Customs code of Ukraine, from which it
follows that the legal support of proceedings on violation of customs rules in
certain cases is carried out by the Code of Ukraine on administrative
offenses®.

An example of a law which contains provisions on administrative liability,
which are applied directly (not included in CAO) can serve the Law of
Ukraine from 04.03.1992 “On state property privatization”, which in
article 29 established the administrative responsibility of officials of bodies of
privatization in the form of a penalty for unfounded refusal to accept the
application on privatization; violation of terms of consideration of the
application on privatization; violation of conditions and order of carrying out
of competition, auction, sale of shares (shares, shares); violation of the
conditions and procedure for the transfer of shares of joint stock companies
created in the process of privatization, corporatization.

In addition, the current legislation contains a significant number of
normative documents, which establish various rules and requirements, for
violation of which the administrative Code provides for administrative
responsibility. This, for example, road traffic Rules, approved by the decree of
the Cabinet of Ministers of Ukraine from October 10, 2001 No. 1306
(administrative  responsibility ~for their violation is provided by
article 121-129 and other Art); Temporary rules of the circulation in Ukraine
of household pyrotechnic products, approved by order of the Ministry of
interior, dated 23 December 2003. No. 1649 (administrative responsibility
provided by article 1956 “Violation of the order of production, storage,
transportation, trade and use of pyrotechnics”); “Rules of air transportation of
passengers and baggage” approved by the order of the Ministry of
infrastructure of Ukraine on November 30, 2012 No. 735 (administrative
responsibility is provided by Art. 112 “Violation of the rules of conduct on the
aircraft”). In addition, the article (art. 112) establishes liability for non-
compliance by persons on the aircraft, orders of the commander of the vessel,

% Kolomoets T. Administrative responsibility: studies. benefit. Kiev: Istina, 2011. 177 p.
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who is a representative of the air carrier and is guided by the rules established
by him, that is, corporate norms®.

Special attention is paid to identify and eliminate the causes and
conditions conducive to an administrative offence (article 6 of the “Prevention
of administrative offence”), and rule of law in this sphere (article 7 “the rule
of law in the application of measures of influence for administrative
offences”). In particular, such methods of ensuring the rule of law as:

— systematic control by higher authorities and officials;

— prosecutorial supervision;

— right of appeal.

Important provisions concerning the normative provision of liability for
administrative offences are contained in article 8 of the CAO “Operation of
the law on liability for administrative offences”, which establishes that:

— prosecution is carried out according to the norms in force at the time
and place of the offense;

— laws that mitigate or annul the responsibility shall be retroactive (apply
to offences committed prior to their publication);

— laws that establish or strengthen liability are not retroactive;

— proceedings for misconduct are conducted on the basis of the law in
force during and at the place of consideration of the case.

Important importance for ensuring legality of administrative responsibility
belongs to provisions which define the circumstances excluding
administrative responsibility (Art. 17), and also release from it (Art. 21, 22).

The circumstances excluding administrative responsibility are directly
spelled out in Art. 17 of the CAO:

1) a state of extreme necessity is the Commission of actions with signs of
administrative misconduct to eliminate the danger threatening the state or
public order, property, rights and freedoms of citizens, the established order of
management, if this danger in these circumstances could not be eliminated by
other means and if the harm caused is less significant than the harm
prevented;

2) self-defense — it acts with signs of administrative violation in the
protection of state or public order, property, rights and freedoms of citizens,
the established order of management wrongful assault by inflicting harm to
the attacker, if it was not admitted exceeding the limits of necessary defense
and excess of limits of necessary defense, the law recognizes a clear
discrepancy between the protection of nature and social harmfulness of
infringement.

* Code of Ukraine on administrative offences. URL: http:\Www.rada.gov.ua (access date:
08.08.2019)
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3) the state of insanity is the Commission of actions with signs of
administrative misconduct by a person who could not be aware of his actions
or direct them due to chronic mental illness, temporary mental disorder,
dementia or other painful condition.

Exemption from administrative liability is the result of the conclusion of
the subject, considering the case, about:

1) possibility of transfer of materials on an administrative offense for
consideration of the public organization or labor collective in a case when
character of the committed offense and the personality of the offender testifies
to expediency of application to it of measures of public influence (Art. 21
CAO). In this case, a person who has committed an administrative offense is
released from administrative responsibility with the transfer of materials for
consideration of a public organization or a labor collective. On the public
measures applied to persons who committed offenses under article 51, the first
part of article 129, parts first and second of article 130, articles 156, 173, 176,
177, 178 — 180 Art, the owner of the enterprise, institution, organization or
authorized body or Association must, not later than within ten days from the
date of receipt of materials to inform the body (official) who sent the
materials.

2) recognition of insignificance of a misdemeanor (Art. 22 CAQ). In this
case, the body (official) authorized to solve the case may release the offender
from administrative responsibility and limit himself to an oral comment®.

Taking into account the stated provisions, it can be concluded that the
signs of administrative responsibility are:

1) bringing to administrative responsibility is possible only as a result of
committing an administrative offense;

2) administrative responsibility consists in application to guilty of
administrative penalties. In article. 23 CAO “The purpose of administrative
penalty” it is specified that administrative penalty is a measure of
responsibility;

3) the purpose of administrative responsibility is:

a) educating the person in the spirit of compliance with the laws, respect
for the rules of the hostel;

b) preventing the Commission of new offenses;

4) the right to bring to administrative responsibility is provided to many
subjects, among which-bodies of the state Executive power, local self-
government, courts (art. 213 CAO “Bodies (officials) authorized to consider
cases of administrative offenses”);

® . Kolpakov V. Administrative responsibility: studies. no./V. Kolpakov. Kyiv: Yurinkom
Inter, 2008. 256 p.
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5) an act on bringing to administrative responsibility may be adopted:
a) individually (judges and officials of the relevant bodies); b) collegially by
voting (Executive committees and administrative commissions);

6) the legislation establishes a special procedure for bringing to
administrative responsibility (drawing up a Protocol, collecting and evaluating
evidence, making a decision, etc.);

7) the rules governing administrative responsibility are contained in
various legal acts: a) codes; b) laws; c¢) rules. Rules can be approved by the
Cabinet of Ministers, Executive authorities, established by decisions of local
councils and even corporate acts.

2. Principles of administrative responsibility

Principle (from lat. principium-the beginning of, basis) — this the main the
initial position any teachings, science, worldview and the like.

The principles of administrative responsibility are the main provisions
enshrined in the Constitution and other laws of Ukraine, on which the
procedure for bringing perpetrators to administrative responsibility is based.

The principles of administrative responsibility include:

— rule of law;

— legalities;

— expediencies;

— validities;

— inevitabilities;

— timeliness’s;

— justices;

— humanism’s;

— the individualization of punishment;

correspondence of guilt and punishment, and the like.

The rule of law is a priority in the rule of law state. This principle is that
administrative responsibility in Ukraine and the procedure for bringing to
administrative responsibility is based on constitutional principles and legal
presumptions, which are conditioned by the implementation and operation of
the principle of the rule of law in Ukraine. The Constitution of Ukraine has
the highest legal force, laws and other normative legal acts are adopted on the
basis of the Constitution of Ukraine and must comply with it (part 2 of
article 8 of the CU).

The principle of the rule of law is, in its essence, the principle of natural
law as a set of ideal, spiritual and just concepts of law. Recognition of the
constitutional principle of the rule of law means that the laws of the state, as
well as their application, must comply with the law as a measure of
universal and equal freedom and justice for all. In addition, the laws should
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limit the arbitrariness of both individuals, legal entities and the state for the
common good.

The principle of the rule of law means that the freedom of citizens should
be ensured by such a legal order, when no one forces to do something that is
not stipulated by the law, and the person, his rights and freedoms are
recognized as the highest value. The rule of law also means that the
government forms a law, but the law is the basis of life and existence of the
state represented by its bodies, officials and other organizations®.

The principle of legality is, firstly, that administrative responsibility
comes only for those acts that are provided by law, secondly, to bring to
administrative responsibility have the right only provided by law
competent authorities, thirdly, public administration bodies when deciding
on bringing the guilty person to administrative responsibility should be
guided by the law and exercise their powers within the competence
provided by law. The principle of legality of administrative responsibility
is fixed in Art. 7 of the CAO.

The principle of expediency. The content of the concretizing decision,
taken on the basis of administrative discretion, does not in all cases follow
directly from the normative prescription. This objectively determines the
existence of the principle, which makes it easier for the authorized subject to
find the right solution. So, art. 21 of the Cao stipulates that a person who
commits an administrative violation may be released from administrative
liability with the transfer of materials for consideration of public organization
or labor collective, if given the nature of the offense and the offender to him
appropriate to apply a measure of societal impact. According to article 22
CAO body (official), authorized to solve the case, can release the offender
from administrative responsibility and be limited to an oral remark at the
insignificance of administrative misconduct. In expediency of release of the
offender from administrative responsibility on the grounds of insignificance of
his offense the various circumstances mitigating responsibility, including the
conditions allowing to reach the educational and preventive purposes without
application of measures of administrative influence, in particular, the fact of
absence at the violator of steady antisocial installations can convince.

The principle of validity is that arbitrary bringing of a person to
administrative responsibility is not allowed. Law enforcement bodies shall
establish the fact of Commission of administrative offense, and also establish
other circumstances of the case having value for qualification of

® Kolomoets T. Administrative coercion in the public law of Ukraine: theory, experience and
practice: dis. ... doctor. Yuri. Sciences : 12.00.07. NATs. Ministry of internal Affairs. Kharkiv,
2005. 454 p.
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administrative offense and individualization of administrative responsibility.
Also, the choice of a specific measure of administrative punishment should be
based on a thorough study of the case materials and taking into account the
mitigating and aggravating circumstances of the case. The principle of
reasonableness is not directly enshrined in the alms, but follows from its
provisions. Thus, article 251 of the Cao stipulates that evidence in the case on
administrative offence is any evidence on the basis of which in accordance
with the law, the body (official) sets the presence or absence of administrative
violation, guilt of the person in its Commission and other circumstances
relevant to the proper resolution of the case’.

The principle of inevitability assumes the inevitability of administrative
responsibility for the person who committed an administrative offense. The
inevitability of administrative responsibility depends to a greater extent on the
well-established work of law enforcement agencies, on the professionalism of
employees authorized to prosecute and apply sanctions. An administrative
offence to which the state has not responded causes serious damage to the
state. Impunity for offenders encourages them to commit new offences and
sets a negative example for other vulnerable individuals.

The principle of timeliness of administrative responsibility means the
possibility of bringing the offender to justice within the Statute of limitations,
i.e. the period of time not too distant from the fact of the offense. The Statute
of limitations for the application of administrative penalties to a person is
regulated by article 38 of the administrative Code, which stipulates that an
administrative penalty may be imposed no later than two months from the
date of its detection, except when cases of administrative offenses in
accordance with the administrative Code are subordinated to the court (judge).
If cases on administrative offenses according to the administrative Code or
other laws are subordinated to court (judge), penalty can be imposed not later
than in three months from the date of Commission of an offense, and at the
continuing offense — not later than in three months from the date of its
detection. Administrative penalties for committing a corruption offense may
be imposed within three months from the date of detection, but not later than
one year from the date of its Commission. In case of refusal in excitation of
criminal case or closure of the criminal case, but if the violator signs an
administrative offence, the administrative penalty may be imposed not later
than one month from the date of taking decision about refusal in excitation of
criminal case or its closure.

" Mikolenko A. Administrative process and administrative responsibility in Ukraine: studies.
no. Kharkiv: Odyssey, 2010. 365 p.
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After the expiration of the limitation period, the possibility of imposing an
administrative penalty is excluded. It is also necessary to note the fact that the
Statute of limitations under article 38 of the CAO are absolute, that is, they
cannot be continued by anyone, and their omission, regardless of the reasons,
clearly excludes the imposition of an administrative penalty. However,
practice shows another thing-the Statute of limitations for bringing to
administrative responsibility are violated. And the reason here not only of
incompetence, negligence, neglect of the body (official) deciding on the case,
which violates the principle of legality and timeliness of administrative
responsibility, but in ignorance of the legislation on administrative
responsibility by the offender and the lack of proper control by the public over
the activities of the administrative courts that are entitled to bring the
perpetrators to administrative responsibility.

The principle of justice is that the legislator, providing for a sanction for
an administrative offense, must proceed from the degree of public danger of
this illegal act.

Principle of humanism. Its essence is respect for the dignity and rights of
the person. Proceeding from the principle of humanism, officials are
prohibited, under the guise of formal procedural regulations, to humiliate the
dignity of a person, to infringe on his slightest needs and interests. Law
enforcement exists only to realize the rights and obligations of citizens. And
means, as it is known, should correspond to the purpose-to safe existence and
development of the person in society. The choice of procedural forms that do
not correspond to this goal hinders or even hinders the implementation of the
ideas of humanism. In addition, humanism is a criterion for the correctness of
the decision, and also manifests itself in circumstances that exclude the
proceedings on an administrative offense (for example, the insanity of a
person, a state of extreme necessity). The exact truth of the case must be
judged according to moral principles.

The principle of individualization of punishment requires a
correspondence between the degree of exposure to the elected offender and
the degree of public danger of administrative misconduct. The application of
this principle is closely related to the individualization of administrative
responsibility depending on the degree of public danger of the offense and the
characteristics of the offender. This principle is not enshrined in the CAO,
however, follows from its provisions. For example, part 2 of art. 33 CAO
fixes that at imposition of administrative penalty the nature of the committed
offense, the personality of the violator, degree of its fault, property status, the
circumstances mitigating and aggravating responsibility are considered.

The principle of conformity of guilt and punishment requires that when
choosing a specific measure of administrative punishment, all the
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circumstances of the offense and the identity of the offender are taken into
account. Implementation of the specified principle is promoted by fixing in
the legislation of possibility of a choice of administrative penalty from several
possible (alternative sanctions) or the specific size of collecting within the
provided minimum and maximum (rather certain sanctions), proceeding from
character of an offense and the person guilty.

The principle is explained as follows: what is more harmful than an
offense, a more significant type of administrative penalty should be applied by
the competent authorities (officials). For an example of implementation in
practice of this principle it is necessary to specify that violation of rules of
behavior on the aircraft, namely, non-performance by the persons who are on
the aircraft, orders of the commander of the vessel involves the prevention or
imposition of the penalty from one to five non-taxable minima of the income
of citizens (part 1 of Art. 112 of CAO). At the same time, willful disobedience
of a lawful order or demand of the employee of militia, the member of public
formation on protection of a public order and state border, the soldier because
of their participation in the protection of public order punishable by a fine
from eight to fifteen non-taxable minimum incomes of citizens or public
works for a period from forty to sixty hours, or correctional labor for a term of
one to two months with assignment of twenty percent of earnings, and if the
circumstances of the case, given the person, the application of these measures
will be deemed insufficient, — administrative arrest for up to fifteen days
(part 1 of article 185 of the CAQ).

3. Delineation of administrative responsibility from other types
of legal responsibility

Administrative responsibility cannot be perceived differently than in the
context of other types of responsibility, because the synthesizing principle
here is the need to be responsible for their own actions, illegal actions, to take
the blame for their consequences. Although there are common features that
are inherent in any type of legal liability, administrative liability, at the same
time, differs from other types of legal liability. The criteria of differentiation
include:

a) grounds for bringing to administrative responsibility;

b) a circle of subjects which are allocated with the right of initiation and
consideration of cases on administrative offenses; establishment of
administrative responsibility;

c) legal consequences;

d) procedural procedure;

e) sanctions.
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Administrative liability is dissociated from criminal liability on the
following grounds:

1) administrative responsibility comes for Commission of an
administrative offense which structure is defined both by laws (administrative
Code, the Customs code of Ukraine, the Law of Ukraine “About Association
of citizens”), and by-laws (the decision of local governments). Criminal
liability occurs for the Commission of a crime, the composition of which is
determined exclusively by the norms of the Criminal code of Ukraine;

2) a wide range of subjects of public administration have the right to
initiate cases of administrative offences, as well as the right to consider such
cases. The right to initiate criminal cases is vested exclusively with the bodies
of inquiry and preliminary investigation, defined by the criminal procedure
code of Ukraine, and the Prosecutor’s office, and the right to review —
exclusively the courts. As for the subjects who establish legal liability, unlike
criminal liability, which is established exclusively by the Verkhovna Rada of
Ukraine, administrative liability is established by other subjects of public
administration (local self-government bodies);

3) only individuals shall be held criminally liable, and both individuals
and legal entities shall be held administratively liable;

4) bringing a person to administrative responsibility and applying
administrative sanctions to him does not lead to such consequences as a
criminal record, which further manifests itself in certain restrictions on her
legal personality (for example, free travel outside Ukraine);

5) administrative responsibility is realized both in extrajudicial, and in a
judicial order, criminal-only in judicial;

6) bringing a person to administrative responsibility takes place in a short
time and under a simplified procedure (the possibility of imposing an
administrative penalty at the place of Commission of an illegal act, without
drawing up a Protocol on an administrative offense-article 258 of the CAO).

It should also be noted that criminal liability takes precedence over
administrative liability. In part 2 of article 9 of the Code of Ukraine on
administrative offences, it is noted that administrative responsibility for
offences under the administrative Code occurs if these violations by their
nature do not entail criminal liability in accordance with the law?®.

Administrative responsibility is dissociated from civil law on the
following grounds:

1) in the Institute of administrative responsibility there is a presumption
of innocence, and in civil-a presumption of guilt;

8 Kolomoets T. Administrative responsibility: studies. benefit. Kiev: Istina, 2011. 177 p.
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2) the purpose of bringing to administrative responsibility is education of
the person and prevention of Commission of offenses further and by other
persons, civil-first of all, compensation of damage;

3) administrative responsibility falls within the competence of public
administration bodies and their officials, while civil liability falls within the
competence of the courts;

4) measures of civil liability public relations, as a rule, are protected at the
expense of the property of the perpetrator in order to restore the former
property status of the injured party, and measures of administrative
responsibility, as criminal, are directed against the person of the offender;

5) normative grounds of administrative and civil liability are regulated by
different legislation-administrative and civil. Differences on the actual bases
consist in specificity of concrete structures of administrative and civil
offenses-object of illegal encroachment, legal consequences of their
Commission.

The object of civil illegal actions are property relations, which are
protected in court. The object of administrative illegal actions is another-
public relations in the field of public administration, which are protected both
in court and out of court by the authorities of the relevant bodies and officials.

Administrative liability differs from civil liability and the consequences of
an unlawful act. If for administrative offenses such element as illegal
consequence (material damage) is not always obligatory, the structure of a
civil offense, as a rule, provides it;

6) administrative liability occurs mainly out of court in a short time or even
at the place of Commission of the offense, but the civil law cannot take place
without the appropriate application of the interested party to the court with a
claim. Terms of bringing to civil liability, as opposed to administrative, — up to
3 years, they can be interrupted, lengthened, updated and the like.

There are significant similarities between administrative and disciplinary
responsibility. They have about the same degree of public danger.
Characterized by such traits as guilt, unlawfulness, criminal liability.

Evidence of their closeness is the position of the legislator, who in
article 15 of the CAO establishes that person’s subject to disciplinary statutes,
for administrative offenses are subject to disciplinary responsibility.

It is supported by the explanations of the Plenum of the Supreme Court of
Ukraine “on the practice of consideration by courts of complaints against
decisions in cases of administrative offenses”, which States that bringing
officials and citizens to disciplinary responsibility for their offenses does not
exclude the application of administrative penalties for these violations and
does not exempt them from the obligation to compensate for the harm caused
by them.
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At the same time, the urgent need is to determine the features on which
administrative responsibility differs from disciplinary, namely:

1) the main feature that determines all other differences between
administrative and disciplinary responsibility is their different legal nature. It
finds its expression in the fact that the duty to comply with the rules, for
violation of which administrative responsibility is provided, relies on the
relevant subjects authoritatively. The obligation to adhere to the rules, for
violation of which disciplinary responsibility is provided, is assumed by the
relevant subjects voluntarily.

Thus, the nature of administrative responsibility is public law. It occurs in
violation of generally binding rules, which are established by the public
administration. Such rules are legal expression of generalizations about
socially useful behavior of subjects of public relations. They are contained in
laws and operate throughout the country, regardless of the territorial,
institutional, ethnic, property, demographic, production and other
characteristics of the regions and their population. By means of these rules
strengthening of legality, prevention of an offense, education of citizens in the
spirit of exact and steady observance of the Constitution and laws of Ukraine,
respect for the rights, honor and advantage of other citizens, to rules of
cohabitation, conscientious performance of the duties, responsibility before
society is carried out. And also protection and protection of the rights and
freedoms of citizens, property, the constitutional system of Ukraine, the rights
and legitimate interests of enterprises, institutions and organizations, the
established law and order.

Obligatory rules are subject to execution by all subjects, regardless of
personal ideas about the appropriateness of certain actions. Their violation
implies legal responsibility (administrative responsibility).

The nature of disciplinary responsibility is civil. It arises on the
condition that the parties have entered into an employment contract and
come to an agreement on mutual rights and obligations that will be
performed voluntarily. An integral part of such agreements is the obligation
to comply with the internal labor regulations (the rules of discipline
established in the organization) and bear responsibility for its violation. It
should be defined that a disciplinary offence is a breach of discipline that
operates within a particular organizational structure. In this context,
discipline is a set of regulations governing the obligations of the parties to
labor relations. The legal encyclopedia gives such definition of a
disciplinary offense: illegal non-performance or improper performance by
the employee of the labor duties for what to it disciplinary punishment can
be applied. Thus, administrative and disciplinary responsibility are different
in nature objects of encroachment. Thus, the objects of encroachment of an
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administrative offense are characterized by a national scale and importance
(constitutional system, established law and order, property, rights of
citizens). And objects of encroachment of a disciplinary offense are
localized by the employment contract within the limits of concrete
organizational structure. The General object here will be the discipline of
labor. Direct objects-its individual elements. For example, the rules of
working time, organization of the labor process at the enterprise, rules for
the use of the property owner, rules for admission, rules of disclosure, rules
for compulsory medical examination and the like.

It should be noted that in some cases, labor duties and General duties
(administrative and legal) may coincide. This applies to drivers, trade
workers. In such cases the violations committed by them are both disciplinary
and administrative;

2) administrative responsibility is carried out under the legislation on
administrative offences, which currently acts as a separate legislative branch.
Here the definition of an administrative offense is given, specific structures
are described, jurisdiction on consideration of cases is established, procedural
questions are in detail regulated. Disciplinary responsibility does not form a
separate branch of legislation. It is directly or indirectly expressed in the
normative material of administrative, labor, correctional labor and other
branches of law. This, for example, the labor Code of Ukraine of December
10, 1971 (articles 40, 41, 139, 140, 147); Criminal Executive code of Ukraine
of July 11, 2003 (articles 68, 82 and others); laws of Ukraine “on labor
protection” of October 14, 1992 (article 19); “on collective agreements and
agreements” of July 1, 1993 (articles 17, 18, 19); statutes and regulations on
discipline (for example, “Disciplinary Statute of the civil protection service”
of March 5, 2009, “Disciplinary Statute of the State service for special
communications and information protection of Ukraine” of September 4,
2008, “Disciplinary Statute of internal Affairs bodies” of February 22, 2006).

The Central place among the listed normative acts belongs to the labour
Code. It serves as a guideline for all other acts that establish disciplinary
responsibility.

In contrast to clearly written out compositions of administrative offenses,
the compositions of disciplinary offenses are defined in the most General
form. Thus, the Disciplinary Statute of the Armed Forces of Ukraine
recognizes as a disciplinary offense violation of military discipline or public
order. The disciplinary Statute of the internal Affairs bodies recognizes as a
disciplinary offense the failure or improper performance by a person of the
rank and file or commanding staff of the service discipline;

3) administrative responsibility differs from the disciplinary characteristic
of the subject who committed the illegal act. The subject of an administrative
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offense is a sane person who has reached the age of 16 and has performed the
administrative offense described in the law. Thus, the main features of the
subject of administrative misconduct are age, sanity, guilt. And the subject of
disciplinary misconduct can only be a person who is in an employment
relationship with the employer. Such a person may be both an adult and a
minor. The main feature of the subject of disciplinary misconduct is the stay
in the employment relationship with the employer. Absence of this sign
excludes recognition of the person as the subject of a disciplinary offense;

4) administrative offences differ from disciplinary offences by the
characteristics of the subject who has the right to consider them and make
decisions. Thus, the subject of disciplinary cases is the head of the team in
which the offender works. Between them (the head and the violator of
discipline) necessarily there are steady organizational communications of type
“the chief-the subordinate”. And the subject of consideration of cases on
administrative offenses is the carrier of the functional power which powers are
accurately defined and fixed in the legislation. There are no stable
organizational ties between him and the offender.

CONCLUSIONS

Therefore, administrative responsibility is a special type of legal
responsibility. Administrative liability has a number of specific features that
distinguish it from other types of legal liability. Traditionally, legal
responsibility is associated with the use of measures of state coercion, it is
considered as a reaction to the offense provided for by the sanctions of legal
norms, as the implementation, application and implementation of sanctions.
The application of measures of legal responsibility entails for the offender
burdensome consequences of property, moral, personal or other nature, which
he is obliged to undergo and actually endure. Thus, the offender “holds
accountable” to the state for misconduct.

SUMMARY

The article reveals the concept, features and grounds of administrative
responsibility principles of administrative responsibility, differentiation of
administrative responsibility from other types of legal responsibility
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EVOLUTION OF THE HIGHER EDUCATION ISSUES
IN THE INTERNATIONAL TREATIES

Hromovenko K. V.

INTRODUCTION

The improvement of regulation of the aspects of educational relations has
now become an extremely important issue of the domestic legal doctrine.
Such a scientific analysis cannot be complete without studying the processes
of development of international mechanisms in the field of education, in
particular, in the formation of international law of the classical period, which
seems relevant to the modern legal doctrine. The purpose of this Article is to
define the specifics of the regulation of the aspects of higher education in
bilateral and multilateral international legal acts of XIX — XX centuries.

To achieve it, it is necessary to solve the scientific tasks of analyzing and
comparing the content of relevant agreements, searching for common features
or subjects of regulation in them, and determining the specificity of their
emergence, taking into account global social, political and legal factors. Among
domestic specialists, such domestic authors as B.V. Babin, M.V. Buromensky,
V.G. Butkevych, O.0. Grinenko, A.l. Dmitriiev, V.V.Mytsyk’, etc. paid
attention to the issues of the development of sources of international law in the
period preceding the modernity, at the same time the educational issues were
not practically raised in their works.

The importance of the format of international regulation of cooperation in
the field of education in bilateral treaties is due to the rapid growth of the
number of these agreements in the nineteenth century, which have received in
comparison with the previous period a significant diversity in the subject
matter and regulatory mechanisms. For instance, a number of bilateral
interstate treaties of the 19th century with Asian countries directly focused on
certain issues of the organization of education, including higher education. In
particular, Article 18 of the Treaty of Peace, Amity, and Commerce, between
the United States of America and the Chinese Empire of 3 July 1844
(the Treaty of Wangxia) established the right for the officials and citizens of
the USA located in China, to «employ scholars» for «teaching any languages
of the Empire and for assistance in literary worksy. Article 10 of the Treaty of

! Babin B. Legal Statute and Perspectives for Indigenous Peoples in Ukraine / Borys Babin,
Olena Grinenko and Anna Prykhodko // Indigenous, Aboriginal, Fugitive and Ethnic Groups
Around the Globe. L. : IntechOpen, 2019. P 161-177.
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Amity and Commerce (the Harris Treaty) between the United States and
Japan on 29 July 1858 established the right of the Japanese Government to
exchange the «scientific men» with the United States.

The Treaty between the USA and China of 1868 (the Burlingame Treaty
of 1868) regulated the issue of education even more thoroughly. In particular,
Article 7 of this Act states that the citizens of the USA may enjoy all the
privileges of public educational institutions that are under the control of the
Chinese Government and, based on reciprocity, Chinese citizens may enjoy
all the privileges of public educational institutions that are under the control of
the Government of the USA.

Under these privileges, the Treaty provided for the granting of «most
privileged nations» in both states. Moreover, the Treaty allowed the citizens
of the USA to establish and maintain schools in China in places where
foreigners are allowed to live, and accordingly, Chinese citizens were granted
similar privileges and immunities in the United States. And the level of such
«schools» was not determined by the Treaty, obviously, they could also have
a format of higher ones.

The mentioned educational norms of the agreements between the USA and
China were interestingly continued in the first half of the 20th century. In
particular, the matter concerns the implementation of the Boxer Protocol, an
act signed on September 7, 1901, between the Government of Imperial China
and eight allied states (Austria-Hungary, Great Britain, Italy, Germany,
Russia, the USA, France, and Japan) on payment by China of huge indemnity
(18000 tons of silver or 333 million of US dollars) to the winners of the Boxer
Rebellion within forty years. The USA received 7.32% of these payments®.

This Treaty was already perceived as clearly unfair at that time, and in
1906 President Edmund J. James of the University of Illinois proposed to US
President T. Roosevelt a plan to establish a programme to educate Chinese
students in the United States. He wrote that «a nation that will succeed in
educating young Chinese of the current generation will be one that will get the
most benefit from the incurred losses due to the moral, intellectual, and
commercial influence» on China. T. Roosevelt supported this plan and
addressed an annual message to the US Parliament with a proposal to finance
such a training of Chinese students at the expense of the indemnity that the
USA receives from China under the Boxer Protocol; this decision was made
on the basis of 17 million dollars that the USA was to receive from China
respectively®.

2 Boxer Protocol ; URL: https://en.wikipedia.org/wiki/Boxer_Protocol#The_clauses
® Boxer Indemnity Scholarship ; URL: https://en.wikipedia.org/wiki/Boxer_Indemnity
Scholarship
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The programme was started since 1909 by establishing selection, initial
training, and transportation of Chinese students to the USA. For this training,
since April 2011, under this funding, the United States of America opened a
preparatory school in Peking — Tsinghua College, which in the next was
developed for studying at a four-year preparatory programme and
postgraduate training, and became Tsinghua University since 1929.

Since 1924, the China Foundation has been operating in the United States
of America, and under this programme, it provided funds to the China
Institute in New York, founded in 1926. In total, until 1929, up to 1300
Chinese students received higher education within the framework of the
Boxer Indemnity Scholarship programme in the USA. A similar programme
was founded in Great Britain (a little later than in the USA), which was to
receive from China 11.25% of the Boxer Indemnity amount”.

In 1924 during the Soviet-Chinese negotiations, the issue of Chinese
students’ education at Soviet universities at the expense of the Boxer
Indemnity was also raised®. Though in Article 11 (approved after these
negotiations) of the Agreement concerning General Principles for the
Settlement of the Questions Between the Union of Soviet Socialist Republics
and the Republic of China on May 31, 1924, the USSR formally refused to
receive the Boxer Indemnity without any conditions, in the Declaration of the
parties, added to the present Agreement, it was noted that the Russian part of
the Boxer Indemnity «after satisfaction of all past obligations» will be
directed «exclusively and completely to the formation of the fund for the
improvement of the Chinese people’s education». The distribution of
resources of this fund should be implemented by a special commission of
three persons, two of whom were appointed by the Government of China and
the third — by the USSR. The prescription of Article 15 of the Treaty of
Friendship between Persia and the Russian Socialist Federal Soviet Republic
on February 26, 1921, is also interesting in this context. According to this
prescription, Russia gave the property and the territory of Russian religious
missions in this country to Persia on condition of their further use for «cultural
and educational institutionsy.

It is also worth providing the Agreement between China and Japan on
Detailed Arrangements for the Execution of the Treaty for the Settlement of
Outstanding Questions Relative to Shantung (with Annex. Agreed Terms of
Understanding and Notes Exchanged) of December 1, 1922. In Article 7 of

4 Boxer Indemnity Scholarship (United Kingdom) ; URL: https://en.wikipedia.org/wiki/
Boxer_Indemnity_Scholarship_(United_Kingdom)

> Boxer Indemnity Scholarship ; URL: https://en.wikipedia.org/wiki/Boxer_Indemnity
Scholarship
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this Agreement, which regulated the transfer of a number of Chinese
territories to Japan, the Government of Japan was assigned to the secondary
school («Ariake — mashi») and the higher school for girls («Mikasa — mashi»)
on the relevant Chinese territory. In addition, the Agreement provided for the
granting of a number of facilities for the needs of the Commercial University
and guaranteed the further operation of the Chinese Public School in the
former German possession of Kiao-Chao in China®. The Agreement in the
form of Exchange of Notes between Germany and China regarding the
Restoration of the State of Peace dated 20 May 1921 has also got a significant
meaning for the regulation of education. This act defined the rights of Chinese
students in Germany; the Government of Germany was to provide every
possible assistance to such students in their enrolment in German universities
and in their pre-diploma internship placement’.

At the end of the nineteenth century and at the beginning of the twentieth
century, the aspects of guaranteeing education, including higher education,
continued to be reflected in bilateral interstate treaties also in other regions of
the world, in particular, on issues related to colonial wars. Thus, Article 8 of
the Treaty of Peace Between the United States of America and Spain of
10 December 1898 regulated the transfer of Spanish public property in Cuba,
Puerto Rico, Guam, and the Philippines, and established that the peaceful
possession and use of public property by the relevant municipal, public and
private entities are preserved; this norm has certainly been extended to the
educational institutions. Article 9 of this Agreement preserved the right of
local residents to continue their own professional activities, and Article 10 of
the Treaty of 1898, among other things, established the right of intellectual
property for scientific works, previously legalized in the indicated territories
by Spain.

These norms of the Treaty of 1898 have been successfully applied to the
oldest university in Asia, the Pontifical and Royal University of Santo Tomas,
which was founded in 1611 in Manila under the Royal Charter of Philip IlI,
confirmed by Pope Innocent X in 1645 and continued working under
American jurisdiction as the Catholic University of the Philippines (59). The
Peace Treaty of Vereeniging, between the South African Republic and the
Orange Free State, on the one side, and the United Kingdom on the other side,

® Agreement between China and Japan on Detailed Arrangements for the Execution of the
Treaty for the Settlement of Outstanding Questions Relative to Shantung (with Annex. Agreed
Terms of Understanding and Notes Exchanged) signed at Peking, December 1, 1922 [Ne 559] ;
URL: https://treaties.un.org/doc/Publication/UNTS/LON/Volume%2027/v27.pdf

" Agreements between Germany and China regarding the Restoration of the State of Peace.
Pekin May 20, 1921. [Ne261] ; URL: https://treaties.un.org/doc/Publication/UNTS/LON/
Volume%209/v9.pdf
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of 31 May 1902 in Article 5 guaranteed teaching of Dutch in schools of
Transvaal and the Orange River Colony at the request of parents or pupils.

After the First World War, the issue of higher education has sometimes
been raised in bilateral treaties as well as in unilateral acts of states of
international importance; this has usually concerned the provision of
education to ethnic minority groups in geographically altered states and
overcoming the consequences of regional and local conflicts. As an example,
it is worth mentioning the bilateral Agreement for the Purpose of Executing
and Completing the Polish-Danzig Convention of 9 November 1920, signed
on 24 October 1921. In its Article 228, it was defined that the Parties will
conclude a separate agreement to determine the ways and limits of mutual
recognition of certificates issued by schools and institutions of higher
education, other diplomas, and certificates in the territory of both Parties of
the Agreement®.

Albania in the Declaration concerning the Protection of Minorities in
Albania of 2 October 1921 stipulated in Article 5 that the citizens of the
country belonging to racial, religious or linguistic minorities shall establish
and use the educational institutions; Article 6 regulated the teaching of
minority languages as well as the education in minority languages in public
institutions in Albania. The Protocol and Additional Article Regarding the
Settlement of the Question of Western Hungary, signed in Vienna on
13 October 1921, contained the measures of the Hungarian Government
concerning the «pacification» of the West of the country. This Protocol
obliged the students who took part in the riots to report to universities and
schools within ten days of the announcement of the special Government
proclamation; the students, who evaded such a reporting, shall be expelled.

Bilateral agreements concluded with the Holy See (the Vatican City) and
individual states with a significant proportion of the Catholic population were
of particular importance for streamlining the higher education issues. In fact,
such agreements reflected a medieval understanding of the supranational
authority of the Church in the regulation of educational issues, but in the 20th
century, their subject was primarily spiritual rather than secular higher
education.

The Lateran Pacts between the Vatican City and Italy of 1929 are a prime
example of such bilateral acts, in particular, the Lateran Treaty of 11 February
1929, Article 16 of which guarantees inviolability and tax immunities for
papal institutions in the territory of Italy, including the Gregorian University,

& Agreement for the Purpose of Executing and Completing the Polish-Danzig Convention of
November 9, 1920. Signed at Warsaw, October 24, 1921 [Ne 2699] ; URL: https://treaties.un.org/
doc/Publication/UNTS/LON/Volume%20116/v116.pdf
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Lombard College, the Bible, Pontifical Oriental, and Archaeological
institutions and the Russian Seminary. In addition, Article 18 of this Treaty
guarantees the students the free access to the «artistic and scientific treasures»
of the Vatican City, while preserving the right of the Holy See to regulate the
corresponding access of the public.

The Concordat between the Holy See and Italy, concluded at the same
time as this Treaty, regulates the aspects of Catholic spiritual education in this
country very thoroughly. According to Article 3 of the Concordat, the students
of theology, who in the last two years of study are preparing for obtaining the
priestly rank, may be granted a postponement in military service until the age
of 26. Article 26 of the Concordat regulated in detail the activity of church
structures, including the seminaries, established the guarantees of their
existence by the state.

In addition, the Concordat also affected the secular Italian education,
because according to its Article 36, the teaching of «Christian doctrine within
the framework established by the Catholic tradition» in higher schools was to
be implemented by means of the programme agreed between Italy and the
Vatican City, and professors and other persons, who were to carry out this
teaching, were obliged to obtain permission from the church authorities,
confirmed by a special certificate. The church authorities had the right to
revoke the certificate, which meant that the right to teach was revoked; the
textbooks for the relevant teaching had to be approved by the church
authorities.

According to Article 38 of the Concordat of 1929, the nomination of
professors of the Catholic University of the Sacred Heart and the Academy of
the Immaculate Conception of the Virgin Mary, which is dependent on it,
should be the subject of agreement (nihil obstat) with the Vatican City
regarding the moral and religious qualities of candidates. According to Art. 40
of this Act, the doctorate in theology, donated by the faculty that is acting
with the support of the Holy See, will be determined by the Italian state, as
well as the diplomas issued by the schools of paleography, archives and
diplomatic documents based in the Library and Archives of the Vatican City.
The key is Article 39 of this Act, according to which the universities, large
and small diocesan, inter-diocesan or regional seminaries, academies,
colleges, and other spiritual and cultural Catholic institutions will continue to
operate in Italy in the exclusive dependence on the Holy See, without any
interference in their activities by the Italian public educational authorities.

Also, it is worth mentioning the provisions of the additional Agreement
between the Holy See and the Roumanian Government of 30 May 1932
Regarding the Interpretation of Article IX of the Concordat that was approved
between them on 10 May 1927. Article 5 of this Agreement regulated the
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issues of the use of church property in Transylvania concerning the
establishment of foundations for the support of students and teachers of
educational institutions of the respective Catholic Diocese.

Article 7 of the Agreement of 1932 regulated the transfer of lands, buildings
and adjoining constructions of the University of Cluj, which were in the
ownership of the Roumanian state, to the full possession to another university,
while its Article 9 regulated the status of the church adjoining this educational
institution, where the monks were engaged in educating of the Catholic Order of
Piarists. An annex to the Agreement contained the Statutes of the Council of the
Catholic Diocese of Alba-lulia, according to which the General Assembly of the
Council should include the professors of theological seminary and university
professors as well as the teachers of academic schools located in the Diocese®.

The Concordat concluded between the Holy See and the German Reich on
20 July 1933 cannot be ignored either. According to the norms of Article 14
of this act, the Church «as a rule» had the autonomous right to appoint the
spiritual officials, including the teaching posts. At the same time, this
Article of the Concordat laid down the requirements for persons, who were to
be engaged in educational activities, to hold a German citizenship, to have a
certificate (a diploma) of completion of German higher education and to have
studied philosophy and theology for at least three years at a German state
university, a church academic college, or a Papal higher school in Rome™.

Article 19 of the Concordat pointed out that the Catholic faculties of
theology at state universities in Germany were to be maintained and that their
interaction with the church organs was to be further regulated by the protocols
to the Concordat concluded in accordance with the church law, while the
uniforms at these faculties, established by the state, were to conform to the
«general spirity of such a regulation, taking into account a number of
instructions approved by the Holy See and mentioned in the Concordat.

In addition, Article 20 of the Concordat enshrined the right of the Church
to establish theological and philosophical colleges for the training of clergy; if
no public funds were spent on these colleges, they were to depend solely on
the church organs. This Article of the Concordat also included the foundation,
management, and administration of seminaries and dormitories for the
seminarians; for tax purposes, such dormitories were recognized as church
institutions™.

® Agreement Regarding the Interpretation of Article IX of the Concordat of May 10th 1927,
between the Holy See and the Roumanian Government, signed at the Vatican, May 30th, 1932
[Ne 4719] ; URL: https://treaties.un.org/doc/Publication/UNTS/LON/Volume%20201/v201.pdf

0 Concordat between the Holy See and the German Reich signed on 20 July 1933 ; URL:
http://www.newadvent.org/library/docs_ss33co.htm

1 Concordat between the Holy See and the German Reich signed on 20 July 1933 ; URL:
http://www.newadvent.org/library/docs_ss33co.htm
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According to Article 21 of Concordat of 1933, the Catholic religious
regulations must be taught in Germany, including in higher schools, in
accordance with the principles of the Catholic Church. At the same time, there
was a requirement to foster patriotic, civic and social consciousness during the
religious education. The curriculum and textbooks for religious teaching were
to be determined in Germany by agreement with the supreme ecclesiastical
authority (but not by this authority itself as the Concordat of 1929 with Italy
envisaged). Also, the supreme ecclesiastical authority in Germany was given
the right to control the educational process «in harmony with the authority of
the educational institutiony.

According to Article 22 of the Concordat, the bishopric and the
Governments of the German states had to make deals on the personalities of
teachers of religious subjects; the bishops had the right to dismiss such
teachers for both teaching and moral qualities. Article 23 of this Act
guaranteed the continuation of existing Catholic educational institutions and
the possibility of opening new ones, while Article 25 granted the right to open
the educational institutions to religious orders and congregations.

However, in the period between the First and the Second World Wars, the
aspects of higher education in bilateral international agreements were
regulated not only on the issues of religious education. For example, the Inter-
School Convention concluded between Estonia and Latvia on 17 February
1934; although it mainly concerned secondary education, Article 5 of the
Convention defined the levels of requirements for teachers, according to
which, those persons, who had the right (including the respective higher
education) to teach in a school in Latvia, had to obtain the right to teach in a
Latvian-speaking school in Estonia and vice versa.

Also during this period, bilateral agreements covered the involvement of
higher educational institutions in the interstate exchange of official publications.
For instance, the Agreement in the form of Exchange of Notes between the
Government of the United States of America and the Estonian Government
Constituting an Agreement for the Exchange of Official Publications of 6
December 1938, is worth noting. In particular, the Smithsonian Institution, as
the key research and educational organization of the USA, became the
institution responsible for such an exchange on the part of this country under the
mentioned Agreement (on the Estonian side this function was performed by the
National Library of the country). While on the US side the publications of the
authorities (but also the annual reports of the Smithsonian Institution) were to be
provided first of all to Estonia, the monthly publications of the Estonian Institute
of Economic Research, academic publications and lecture schedules of the
University of Tartu and Tallinn University of Technology were to be provided
to the USA from Estonia.
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Thus, the analysis of interstate agreements of the XIX and the first half of
the XX centuries proves that there were a few special acts on educational
issues between the countries during this period, and the aspects of higher
education were usually one of the subjects of regulation in them, which, above
all, did not have a key role. As an exception, the Agreement concerning
Scientific, Scholastic and Artistic Relations Between the Republic of Poland
and the Kingdom of Yugoslavia on 2 December 1931 should be mentioned.

The preamble to the Agreement, as a basis for its endorsement, referred to
the necessity of implementing the Pact of Friendship and Cordial
Collaboration of 1926 between these countries in the field of «mutual
intellectual cooperation» and stated that the relevant scientific and educational
relations between the countries should contribute to «rapprochement of the
two nations in view of their racial and linguistic affinity»*.

According to Articles 1 and 2 of the Agreement of 1931, the Technical
Commission was to study all the aspects of scientific and educational relations
between the two countries and provide proposals on their development. This
Commission was divided into two sub-commissions, one in Belgrade and the
other one in Warsaw, which were to be headed by the Ministers of Education
of the two sides respectively. Each of the sub-commissions was to be
comprised of four members, including one delegate from the Ministry of
Foreign Affairs, two delegates from the Ministry of Education and one
delegate from the sub-commission of the other side of the Agreement.

The members of the sub-commissions, except for a foreign sub-
commission, were appointed by the parties for a period of three years, the
chairpersons of the sub-commissions and their deputies were elected annually,
and the meeting of the sub-commissions was to be held at least once a year;
the sub-commissions themselves determined their own rules of procedure. At
the same time, according to Article 5 of the Agreement of 1931, the sub-
commissions could directly address to each other all the issues that were
within their competences for the decision-making by the Government of
Poland or Yugoslavia, respectively. According to Article 4, the sub-
commissions had the following powers:

—to organize more frequent contacts between the representatives of higher
education of the Parties, with the promotion of the widest possible study of
geography and history of another nation participating in the Agreement;

—to introduce, through special regulatory and organizational procedures,
the comparability of the academic qualifications and student assessments in

12 Agreement concerning Scientific, Scholastic and Artistic Relations Between the Republic
of Poland and the Kingdom of Yugoslavia. Signed at Warsaw, December 2, 1931. [Ne 3207] ;
URL: https://treaties.un.org/doc/Publication/UNTS/LON/Volume%20139/v139.pdf
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order to encourage the citizens of one side of the Agreement to attend courses
in another country and to be admitted to the examinations without undue
hindrance, bearing in mind that the access to certain specialties for the
foreigners may be legally restricted by the state concerned,;

—to simplify the exchange of pupils and students on the most favourable
conditions and to organize the exchange of teachers in higher education;

—to organize the vacation activities and the camps for young people and
cooperation between the student associations;

—to organize the exchange of scientific publications, to simplify and
initiate the relations between the scientific institutions and the centres of
national education.

At the same time, such agreements did not become widespread among the
states of modernity in the first half of the 20th century.

The evolution of the regulation of the organization of higher education can
be seen in multilateral international treaties. It can be claimed that certain
issues of the organization of higher education were for the first time regulated
at the level of collective agreements from the 19th century. In particular, in
the acts of the Vienna Congress of 1815, despite the lack of general norms in
the field of regulation of education, much attention was paid to the status of
the University of Cracow (the Jagiellonian University).

This educational institution, founded in May 1364 by King Casimir Il the
Great with the permission of Pope Urban V, was mentioned in Article 10 of
the Final Act (Treaty) of the Congress of Vienna of June 9, 1815, according to
which the constitution of the Free City of Cracow should, among other things,
reflect the status of the «academy» of this city according to articles 7, 15, 16
and 17 of the Additional Treaty relative to Cracow, which had the similar
effect as the Final Act (Treaty).

The said Additional Treaty relative to Cracow («The Free, Independent,
and Strictly Neutral City of Cracow with its Territory») was signed in Vienna
between Austria, Prussia, and Russia on 21 April 1815. According to
Avrticle 13, the property of the former Duchy of Warsaw, which was created
on the territory of the Free City of Cracow, must belong to the city and
constitute one of its financial sources. At the same time, the income from such
property was to be used for «support of the academy and other literary
institutions and mainly for the improvement of public education».

In addition, according to Article 15 of this Treaty, the buildings and the
libraries owned by the «Academy of Cracowy, its land property and the
invested capital, together with all the privileges that it received, shall continue
to be assigned to this university. Moreover, taking into account the position of
the three states that shared the Duchy of Warsaw between themselves, the

313



right to enter and study at this university was to be guaranteed to the
population of their Polish provinces that were close to Cracow™.

Also, the status of the Jagiellonian University was regulated by the initial
version of the Constitution of the Free City of Cracow, which was signed on
May 3, 1815, by authorized representatives of the three states that divided
Poland. According to Article 11 of this international legal act, the Assembly
of Representatives of the Free City included three Doctors of Faculties
appointed by the University™.

However, during the first ten years of these treaties, the privileges of the
university were decreasing, primarily because of the support of its leadership
of the pro-Polish position in the authority of the Free City, the supervisory
bodies over its activities were established, and three states gradually
prohibited their own subjects from entering this educational institution.

Also noteworthy is another act of the Vienna Congress, namely the
Federative Constitution of Germany, signed by representatives of the
sovereign German states of that time on 8 June 1815. According to parts 3
and 4 of Article 12 of this international act, the four free German cities
(Bremen, Hamburg, Liibeck, Frankfurt) were to establish a single judicial
body, the Supreme Court; but every person, who was a party to the
proceedings of such a tribunal, was entitled to demand that the case be
submitted from that tribunal to «a law faculty belonging to a foreign
[German] university». This mention of universities as an alternative to the
Supreme Court of the Free Cities is not surprising, considering that the
signatories of this Federative Constitution from Liibeck and Frankfurt titled
themselves in the Treaty as Doctors of Law.

Later on, Article 6 of the General Act of the Berlin Conference on West
Africa, signed by the majority of the then states on 26 February 1885, laid
down their duty «to protect and promote» «all kinds of ... scientific
institutions» which are founded with the aim of improving the «moral and
material welfare» of the population of West Africa, destroying slavery and
«educating the natives so that they may understand and appreciate the benefits
of the civilizationy.

The following act, the Brussels Act on these issues of 2 July 1890,
contained no norms concerning the education or the enlightenment in Africa,

3 Additional Treaty relative to Cracow, between Austria, Prussia, and Russia of 21st April
(3d May) 1815 [Act Ne I1]. ; URL: https://en.wikisource.org/wiki/Final_Act_of the Congress_
of_Vienna/Act_llI

1 Constitution of the Free City of Cracow. Done at Vienna the 3d day of May, 1815 ; URL:
https://en.wikisource.org/wikiFinal_Act_of the_Congress _of Vienna/Constitution_of the Free_
City_of_Cracow
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but the Convention on the Revision of the said Acts of 1885 and 1890%,
approved on 10 September 1919, between Belgium, the United Kingdom of
Great Britain, Italy, Portugal, the United States of America and Japan at Saint-
Germain-en-Laye, in Article 11, part 2, contained the provisions similar to
those of the General Act of Berlin concerning the scientific and educational
activities in Africa «to assist the indigenous peoples in their progress and
civilization». At the same time, these norms in practice did not particularly
contribute to the establishment of higher educational institutions by the
colonial powers.

In Central Africa, for example, the first institution of the appropriate level
(Fourah Bay College, present-day Sierra Leone) was founded by Britain in
1827, but the school became an affiliated college of the English Durham
University in 1876 and only awarded the first scientific degree in Africa in
1878 (it was not until 1967 that this college became a full-fledged university).
The colleges founded in South Africa in 1829 and 1866 respectively became
the University of Cape Town and the Stellenbosch University only in April
1918. The Makerere University in Uganda was established in 1922, and the
formation of the University of Khartoum in Sudan was preceded by its
activities as a college since 1902. The rest of the universities and even
colleges in Africa were actually founded after World War Il and in the context
of decolonization.

The issue of organization of higher education was mentioned to a certain
extent in international intellectual property law, which began to develop
rapidly in the last decades of the XIX century. In particular, the Convention
Concerning the Creation of An International Union for the Protection of
Literary and Artistic Works of September 9, 1886 (the Berne Convention) is
interesting not only by regulating the relations important for the educational
process in the field of scientific works and periodicals (Articles 4 and 7). In
Article 8, it establishes the freedom of use of the fragments (citations) of the
works protected by copyright in the publications with educational and
scientific orientation, as well as in the anthologies.

These provisions were confirmed in Article 10 of the Berlin Act, Revised
Berne Convention for the Protection of Literary and Artistic Works® and in
Article 10 of the Rome Act of July 2, 1928. In addition, the Rome Act in
Art. 2bis further granted the states parties the right at the national level to
determine the order of printing and distribution of lectures and speeches as a

15 Babin B. Legal Statute and Perspectives for Indigenous Peoples in Ukraine / Borys Babin,
Olena Grinenko and Anna Prykhodko // Indigenous, Aboriginal, Fugitive and Ethnic Groups
Around the Globe. L. : IntechOpen, 2019. P 164.

16 Berlin Act, Revised Berne Convention for the Protection of Literary and Artistic Works, of
November 13, 1908 ; URL: http://global.oup.com/booksites/content/9780198259466/15550017
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special form of implementation of copyrights, with the presumption of
freedom of such printing, while preserving the exclusive right of the author to
publish the lectures in the form of their collections (courses).

Other collective agreements of that period also contained certain
exceptions from various areas of international relations to facilitate scientific
and educational activities. As an example, the International Convention for
the Protection of Birds Useful to Agriculture, Art. 7 of which did not extend
the relevant restrictions on catching such birds to activities related to scientific
activity'’. Thus, the relevant specialized work of the Faculties of Natural
Sciences was objectively simplified.

Also, during this period, interstate research institutes are beginning to be
formed under international agreements. For example, according to the
Convention of 7 July 1905 for the Creation of an International Institute of
Agriculture, a designated institution began to function in Rome, consisting of
a general assembly and a standing committee, whose members were delegated
by the states parties to the Convention.

Despite its broad powers in the field of organizing the scientific research
on the issues of statistical, technical and economic information related to the
farming, crop production, and animal husbandry, agricultural trade and
relevant pricing, the International Institute of Agriculture cannot be
considered as an international educational institution, because the Convention
of 1905 did not provide for the training of personnel there. At the same time,
the approach itself to the possibility of forming international research
institutions is important for the evolution of the attitude in international law
towards the problems of higher education.

The issue of protection of the educational institutions was raised at the turn
of the nineteenth and twentieth centuries in the international humanitarian
law, too. In particular, the Regulations concerning the Laws and Customs of
War on Land, added to the Convention (Il) with Respect to the Laws and
Customs of War on Land of 29 July 1899, in Article 27, among other things,
proposes to take all the necessary means for the protection during the sieges
and bombardments of «the buildings that serve for the purposes of science»,
the institutions of higher education undoubtedly belong to this category. The
party to the conflict controlling these buildings should mark them with the
special visual signs, which were to be provided in advance. Moreover,
according to Article 56 of these Regulations, the property of the educational
and scientific institutions, both public and other ones, shall be equated to the
private property. This means that any intentional seizure, destruction or

¥ Bowman M. J. The 1902 Convention for the Protection of Birds in Historical and Juridical
Perspectiveal / Michael J. Bowman // Ardeola. 2014. Vol. 61. Ne 1. P. 175.
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damage of such institutions is prohibited and must be prosecuted by the party
to the conflict that has taken control of these institutions.

These norms are fully reproduced in Articles 27 and 56 of the Regulations
concerning the Laws and Customs of War on Land annexed to the Convention
(IV) respecting the Laws and Customs of War (the Hague Convention 1V) of
October 18, 1907. Besides, the Hague Convention IX of 1907 in Article 5
provided the protection of «buildings which serve for the purposes of science»
from bombardments from the sea, and the Hague Convention XI of 1907 in
Article 4 prohibited the seizure of the scientific vessels (apparently also those
ones belonging to the universities).

A number of mentions of the aspects of the organization of higher
education can be seen in the Treaty of Peace of Versailles of June 28, 1919,
signed by a significant number of states, the relevant norms were very
variable and fragmented. For example, according to the Treaty concerning the
French Occupation of Saarland, Part III, Section IV, Chapter I, § 14, the
relevant occupation authorities were empowered to establish the technical
educational institutions in the mining industry. In Art. 134 Germany
renounced the right of ownership for the colleges, which it had in Shanghai, in
favour of France and China.

A group of norms of the Treaty of Versailles was aimed at restricting
military education in Germany, including higher education. Thus, according
to part 3 of Article 175, the officers, demobilized after the reduction of the
army, were forbidden to participate in the training process, and according to
part 5 of Article 194, it was forbidden to provide military training to the
officers and the privates of the merchant fleet. According to Article 177 of
this Agreement, two months after the entry into force of the Treaty of
Versailles, Germany was to reduce the number of military schools in the
quantity corresponding to the needs of the recruitment of the officers in the
authorized units, and no more than one school per one type of troops, with a
limited number of students. All the military academies «and similar
institutions» were to be closed in Germany.

Moreover, according to Article 177 of the Treaty of Versailles, all the
educational institutions and universities in Germany «shall have no right to
deal with any military mattersy», in particular, with the teaching or training of
their own pupils or teachers in the field of military arts or weapons
possession. In addition, all the educational institutions and universities in
Germany were prohibited from having any connection with the military
ministries or any other military authority. Special measures of supervision
over the compliance of Germany with the above prescriptions on the part of
the victorious states were fixed in articles 211 and 213 of the Treaty of
Versailles.
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Article 247 of the Treaty of Versailles of 1919 is of particular interest,
under which Germany undertook to provide the Catholic University of
Leuven with the manuscripts, incunabula, printed books, maps, and objects
from the collections that «correspond in quantity and value to similar objects
destroyed during the burning of the Library of the Catholic University of
Leuven by Germany» within three months after receiving through the
Reparation Commission the relevant request. The details of the appropriate
replacement intended for the Belgian university were to be determined by the
Reparation Commission.

It is worth adding that the Catholic University of Leuven was opened in
1425 by Pope Martin V upon request of John IV, Duke of Brabant, and
operated continuously until World War |, except for the period of 1797-1834,
caused by the French intervention. The seizure of Leuven by German troops
in 1914 was accompanied by the burning of half of the city, during which the
university library burned down along with 300 thousand publications and a
thousand incunabula, a large number of unique manuscripts. The mentioned
destruction of the university library during the First World War was actively
used in anti-German propaganda™.

In addition to these fragmented requirements, the Treaty in Versailles did
not contain any general prescriptions for the regulation of education; the only
general norm found in this area is the provision of p. 6 of Article 427 of this
Treaty, under which the states must impose restrictions on the work of young
people of both genders to enable them to continue their education. Moreover,
paradoxically, the Covenant of the League of Nations, approved during the
Versailles Peace Conference on 28 April of 1919, generally contained no
norms on education and did not enshrine the powers of the League, giving
priority to political, economic and legal issues.

It is important to trace the impact on relations in higher education and on
the conventions that were concluded in the first half of the twentieth century
under the auspices of the International Labour Organization (hereinafter the
ILO) established in 1919. Although none of these conventions was
specifically devoted to the educational issues, a number of relevant
agreements contained the norms that were significant for the organization of
the educational processes, including in higher education. In particular, a
number of the ILO conventions, which set a minimum age for the workers,
contained the clauses on the possibility of working for the purpose of training
of persons who are students of vocational education institutions.

18 catholic University of Leuven (1835-1968) ; URL: https://en.wikipedia.org/wiki/Catholic_
University_of Leuven_(1835-1968)
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In particular, Article 3 of the ILO Convention No. 5 Fixing the Minimum
Age for Admission of Children to Industrial Employment of 1919 contained
such norms; Art. 3 of the ILO Convention No. 7 Fixing the Minimum Age for
Admission of Children to Employment at Sea of 1920 (for work on the
educational or training vessels), Art. 3 of the ILO Convention No. 10
concerning the Age for Admission of Children to Employment in Agriculture
of 1921, Art. 2, p. «b» of the ILO Convention No. 33 concerning the Age for
Admission of Children to Non-Industrial Employment, 1932, Art. 3 of the
ILO Convention No. 58 Fixing the Minimum Age for the Admission of
Children to Employment at Sea of 1936 (Revised) and Article 3 of the ILO
Convention No. 59 Fixing the Minimum Age for Admission of Children to
Industrial Employment of 1937 (Revised). Part 2 of Article 3 of the ILO
Convention No. 13 concerning the Use of White Lead in Painting, 1921 and
part 1 of Article 2 of the ILO Convention No. 17 concerning Workmen’s
Compensation for Accidents, 1925 also contained the mentioning of the
industry training.

Also, a number of the ILO conventions of that time provided for the
possibility of not including the persons, related to the training, by relevant
prescriptions. Thus, the prescriptions of the ILO Convention No. 22
concerning Seamen’s Articles of Agreement, 1926, and the Convention
No. 23 concerning the Repatriation of Seamen, 1926, did not apply to the
cadets, the students on the training vessels and the students under the training
agreements. The above-mentioned ILO Convention No. 17 of 1925 in
paragraph «d» of part 2 of Article 2 allowed the national legislator not to
extend its requirements to «the persons of intellectual work».

Such exceptions were also included in the «insurance» conventions of the
ILO approved in 1933, such as the ILO Convention No. 35 concerning
Compulsory Old-Age Insurance for Persons Employed in Industrial or
Commercial Undertakings, in the Liberal Professions, and for Outworkers and
Domestic Servants; the ILO Convention No. 36 concerning Compulsory
Old-Age Insurance for Persons Employed in Agricultural Undertakings; The
ILO Convention No. 37 concerning Compulsory Invalidity Insurance for
Persons Employed in Industrial or Commercial Undertakings, in the Liberal
Professions, and for Outworkers and Domestic Servants; the ILO Convention
No. 38 concerning Compulsory Invalidity Insurance for Persons Employed in
Agricultural Undertakings; The ILO Convention No.39 concerning
Compulsory Widows’ and Orphans’ Insurance for Persons Employed in
Industrial or Commercial Undertakings, in the Liberal Professions, and for
Outworkers and Domestic Servants, and the ILO Convention No. 40
concerning Compulsory Widows’ and Orphans’ Insurance for Persons
Employed in Agricultural Undertakings.
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Although all these conventions in part 1 of Article 2 provided for the
extension of «non-physical work, including apprentices», in part 2 of this
Article they allowed the states not to extend their action to «apprentices», to
«any non-physical workers engaged in the activities which are generally
regarded as free professions» and to «workers who, during their own training,
give lessons or carry out paid work while preparing for a profession that
corresponds to the purpose of such training»™.

At the same time, it is interesting to note that the ILO Convention No. 30
concerning the Regulation of Hours of Work in Commerce and Offices of
1930 did not include any reference to the educational institutions among the
detailed list of possible forms of work outside the industry, indicating only
about «the institutions ... where the workers are primarily engaged in clerical
work» (p.» b «, part 1 of Article 1).

In addition, p. «b» of part 1 of Article 11 of the ILO Convention No. 29
concerning Forced or Compulsory Labour, 1930, provided for the restrictions on
the involvement of «school teachers and pupils» in this kind of work, but not in
relation to the teachers and students of higher education. The ILO Convention
No. 53 concerning the Minimum Requirement of Professional Capacity for
Masters and Officers on Board Merchant Ships of 1936 should be considered as
the first convention that actually provided for a particular educational level for a
certain professional activity. This act in Article 4 provided for the special
examinations and the existence of professional training for the candidates for
posts, although the Convention No. 53 also did not require higher education.

So, we should come to the following conclusions. The increase in the
number of references to the aspects of higher education in bilateral
international acts, noticeable in the second half of the X1X century, should be
connected with the penetration of European standards in this field in the Asian
states such as China and Japan. At the same time, the guarantees of the
realization of educational rights and the preservation of educational
institutions in the territories that changed their status are characteristic of the
interstate agreements of the nineteenth and twentieth centuries concluded after
the colonial wars.

Attention to the organization of higher education can be traced in the new
national states of Europe that emerged according to the results of the First
World War. The concordats concluded with the Holy See in the first half of
the 20th century are of special importance in the organization of higher
education in the states with a significant part of the Catholic population. The

9 Convention concerning Compulsory Invalidity Insurance for Persons Employed in
Agricultural Undertakings Ne 38 ; 29 June, 1933 ; URL: https://www.ilo.org/dyn/normlex/en/f?p=
NORMLEXPUB:12100:0::N0:12100:P12100_INSTRUMENT _ID:312183:NO
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further reflection of higher education issues in the international treaties of the
second half of the twentieth and twenty-first centuries should be the subject of
separate research.

The international agreements of the XIX and the first half of the
XX centuries as a whole did not ensure the formation of holistic international
legal institutions in the field of higher education. The references to higher
education in the acts of the Vienna Congress of 1815 referred to individual
practical circumstances that the states parties had to resolve. The prediction of
the mechanisms of education and enlightenment in the collective agreements
concerning West Africa of the late nineteenth century did not lead to the
development of the higher education systems in these territories.

CONCLUSIONS

The reflection of the higher education aspects in the conventions
concerning the humanitarian law and the protection of intellectual property
was certainly of practical importance, but fragmented and specialized. The
Treaty of Peace of Versailles of 1919 put the educational issues into the
format of reparations for Germany and limited the development of its military
system, while the statutory acts of the League of Nations and the International
Labour Organization, in general, avoided the issues of educational relations.
However, the realities of life have led to the reflection of individual
educational issues in the conventions approved under the auspices of the ILO
in 1919-1939. The definition of the role of these norms in the next formation
of modern international legal institutions in the field of higher education
should become a subject for new scientific research.

SUMMARY

This Article is devoted to the evolution of the international legal provision of
the regulation of educational relations in bilateral and multilateral international
agreements of the XIX and XX century. Special attention was devoted to the
issues of the coherent international legal framework of the treaties with Asian
states, of the agreements targeted to the defense of the minorities’ educational
rights and of the concordats with Holy See. Particular attention is paid to the role
of higher education in the universal peace agreements, the impact of agreements
in the fields of intellectual property protection, of labour and social rights, and of
humanitarian law on the educational relations is highlighted.
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