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PLACE OF ADMINISTRATIVE SUPERVISION
IN THE ACTIVITIES OF THE EXECUTIVE POWER OF UKRAINE

Denysova A. V.

INTRODUCTION

The constitutional and legal content of the executive power is a result of the
prescriptions of the Constitution of Ukraine, which provides for the separation
of state power into legislative, executive and judicial branches. The purpose of
separation is to ensure the rights and freedoms of man and citizen, political
stability. Separation of state power is the basis of the deconcentration of power,
which excludes of excessive concentration of power in individual state bodies,
dangerous for the public freedom, ensures “preventing the appropriation of the
completeness of state power by one of the branches of power”. Separation of
state power acts as a principle, the basis of the functioning of the mechanism of
the state and is implemented in the activities of the relevant bodies and they are
the legislative, the executive and the judiciary, each of which performs separate
tasks and functions, but within the sole purpose of the state power, which
involves interaction between them. Separation of state power does not preclude
interaction between public authorities, including the provision of necessary
information, participation in the preparation or consideration of a particular
issue, etc. Such interaction should be permermed taken into account the
requirements of the Constitution of Ukraine, according to which state authorities
are obliged to act on the basis, within the powers and in the manner provided by
the Constitution and laws of Ukraine.

This means unity in the content of state power, and the constitutional
principle of separation of powers is a theoretical constant, which allows to
build a state mechanism and organize its functioning, which means in
organizational terms the realization of state power through certain types of
state bodies. The powers are distributed among them in such a way that they
are independent in exercising their competence within the limits established
by the Constitution and interact with each other by means of certain levers of
mutual “restraint” and “counterbalance”.

Scientists note that not only power is shared, but the functional and
structural mechanism of its implementation. In one case, separation of powers
means the separation of the main functional activities of the state —
lawmaking, enforcement and justice, and in the other that the organizational
structure of the state as a set of different types of state bodies and they are
legislative, executive and judicial (these are only the main types), with their
inherent competence which is a set of state-power powers
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1. The essence of the executive power in Ukraine

The peculiarity of executive power among the branches of state power is
manifested in its focus on the implementation of laws and other normative
acts of the state, as well as in the practical application of all levers of state
regulation and management of important processes of social development.
The decisive focus of the executive is to assert and secure human rights and
freedoms and is recognized by the Constitution of Ukraine (Article 3) as “the
highest social value™.

The constitutional and legal nature of the separation of state power
determines the need to distinguish the following features of the executive
power:

— inalienability in the separation of state power;

— is one of the functional activities of the state — law enforcement;

— is a component of the functional and structural mechanism of
exercising state power;

— is a component of the organizational structure of the state in the form
of a system of bodies of executive power;

— organizationally represented by the entities, holders of executive
power?,

The constitutional and legal content and organizational form are
reproduced in the listed features of the executive branch. This means that the
principle of separation of powers as the basis for the functioning of the
mechanism of the state is organizationally represented by the system of
executive bodies. At the same time, the essence of the executive power in the
light of the principle of separation of state power is characterized from the
point of view of implementation of one of the functional activities of the state
and it is the implementation of laws. The executive nature of power, which
determines the content of the executive power, causes the expansion of the
executive power and it is beyond the system of executive bodies, which
allows to indicate the exercise of executive power by its holders who are
authorized entities.

In this connection, scientists point to the need to distinguish between
public administration and executive power, noting that some of the functions
of public administration are exercised outside the executive power, but at the
same time, some of the functions of executive power are exercised outside of
public administration. This means that public administration can be carried
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out not only within the system of executive bodies, but also when organizing
the activities of enterprises, institutions, organizations of state ownership. The
executive power is also exercised in the case of delegation of powers to the
bodies of local self-government. Thus, public administration and executive
power are regarded as legal phenomena, and the corresponding categories
indicate the peculiarities of their manifestations in the organization of the
functioning of the mechanism of the state. These legal phenomena are
reproduced in the competence of the entities of the state administration and
the executive power. The constitutional and legal content of the executive
power determines its legal significance, which is wider in content and essence
than the state administration.

The essence of administrative activity is revealed in the research of
scientists who dealt mainly with the problems of legal protection and the
activity of law enforcement agencies. The term “administrative activity”
refers to the imperative, state-governmental, executive-administrative activity
of law enforcement agencies, which concerned both management and issues
of application of administrative-jurisdictional powers.

It is advisable to mention the scientific approach of Zolotarova N.I., who
points to the wider meaning of the notion of administrative activity of the
authorities compared to the concept of the executive. The researcher
emphasizes the difference in the entities of administrative activity and
executive power. Thus, the executive power is exercised only by the bodies of
this branch of power and special institutions, and powers to exercise the
functions of the bodies of the executive power are delegated to them. The
number of entities of administrative activity, which are called administrative
by the researcher, and they are regulated by the norms of administrative law, it
is wider, because it is carried out not only by executive bodies, but also by
courts, prosecutor’s offices, the Secretariat of the Verkhovna Rada of Ukraine,
and the Presidential Administration. These entities carry out organizational
activities related to the performance of administrative functions®.

However, Zolotarova N.l. determines the relationship between the
administrative activity of the authorities and the executive power, using terms
whose content needs clarification and concretization. In particular, the above
refers to terms such as “organization”, “institution”, which leads to some
inaccuracies in the definition of the subjective composition of administrative
activity and executive power. That is why this approach of the researcher,
although it is interesting, is not unquestionable.
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Another approach is to identify the nature and content of administrative
activity that implies its focus on the exercise of citizens’ rights and freedoms
in the field of governance. Among the features of administrative activity, the
executive and administrative nature is indicated, the entities are public
authorities, regulated by the rules of administrative law®. Revealing the
essence of the executive nature of the activity of executive bodies, Melnyk
A.F. noted that it is practical implementation of legislative acts, operational
and dynamic management of economic and social spheres, as well as state-
political activity (defense, security, customs and tax). According to the
researcher, the administrative character of the state-administrative activity is
to issue executive bodies of decrees, orders, orders, instructions, rules and
other by-laws, which allows to ensure compliance with the norms and
principles of the Constitution of Ukraine, laws, other normative acts and
effectively manage the branches of economy and socio-cultural sphere®.

The definitions mentioned above and characteristics of administrative
activity are presented by researchers in the field of public administration, but
their work is appropriate even in the case of their use in scientific
developments in administrative law. The theoretical novelty of this approach
is to take into account the primacy of the rights and freedoms of citizens in
this activity, which allows to determine the main purpose of administrative
activity of bodies of executive power the realization of citizens’ constitutional
rights and protection of their rights and freedoms.

Thus, it is expedient to define administrative activity as regulated by
norms of administrative law specific, executive-administrative, subordinate,
state-government purposeful activity of the authorized bodies of executive
power (officials) in the exercise of the constitutional rights of citizens and
protection of their rights and freedoms.

Among the features (signs) of administrative activity it is advisable to
emphasize:

— executive and administrative character, which is manifested in the
enforcement activities of authorized entities, the peculiarities of which are to
establish a legal obligation to act clearly within the limits and on the basis of
the rules of the current legislation in order to perform the tasks and functions
corresponding to the legal status;
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— subordinate nature of administrative activities, which means its focus
on the implementation of the law;

— state-governmental character, which means performing administrative
activities on behalf of the state and performing the functions of the state. At
the same time, the authorized entities act on behalf of the state and their
activities are not individualized,;

— accountability and control as characteristic features (features) of
administrative activity, the specificity of which is determined, first of all, by
the imperative nature of the activity of executive bodies.

In revealing the content of accountability, Sinkova A.M. described it as a
legal category, which is considered in the current legislation, primarily from
the point of view of the form of management, which is a prerequisite for
ensuring socio-political stability and making optimal decisions. The
researcher defines accountability as a tool for creating information flows and
defining communicative interactions between executive bodies, as well as
between the system of executive authorities and the external environment®.

Taking into account the scientific approach Synkova O.M. on the essence
of accountability allows to distinguish the administrative nature of
administrative activities. This approach does not identify management and
administrative activities. Being legal phenomena of different order of
administration and administrative activity they are correlated as general and
special. In this case, management is viewed from the standpoint of the general
legal phenomenon, as opposed to administrative activity, which reproduces
the specific purposeful nature of management. Along with this approach, it is
advisable to talk about the procedural aspect of the relationship between
management and administrative activity, according to which administrative
activity should be indicated as a component of management activity, taking
into account the difference in the entities of implementation. If administrative
activities (according to the existing theoretical experience) are connected with
executive authorities, then administrative activity is carried out by a wider
range of entities.

In the case of a wide approach to defining the nature and content of
management and administrative activity, it is appropriate to note their
identical nature, especially given the designation of the term “administrative”
purposeful influence on a particular object.

Therefore, characterization of the content of management and
administrative activity can be implemented in aspects of material and
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procedural by “wide” or “narrow” approaches. The material aspect involves
the characterization of management and administrative activity as legal
phenomena. Procedural is a type of activity (a set of sequentially performed
deliberate procedures) of authorized entities. The “wide” and “narrow”
approaches are a logical extension of the procedural aspect of the nature and
content of management and administrative activity.

The consideration of the procedural aspect in the characterization of
administrative activity allows to distinguish organizational and jurisdictional
types of administrative activity. Organizational refers to the formation of the
state apparatus, administrative decisions, the implementation of logistical
operations, the performance of office functions, personnel, information
support, etc. Jurisdictional administrative activity concerns the application of
measures of administrative compulsion, bringing to administrative and
disciplinary responsibility, administrative appeal.

According to the directions of influence, administrative activity is divided
into internal organizational (internal) and external organizational (external).
Internal organization refers to the ordering of relations within the structure of
the system of executive bodies: personnel, information, resource and other
types of security. External organizational administrative activity is the main
activity of executive bodies aimed at fulfilling the tasks and functions
assigned to them by the current legislation. Administrative-supervisory
activity is a part of the external organizational activity of executive bodies.

At the same time, it is worth to mention about the latest developments on
the problem of dissemination of the dispositive method in administrative law.
Thus, according to Riabchenko O.P., in the economic sphere, the means and
measures inherent in the dispositive method of public-legal regulation of
relations should be developed, which means establishing the legal possibility
of alternative choices by participants of these relations of behavior within the
law. Such legal possibility is realized, in particular, in permits, administrative
contracts, administrative services that ensure social freedom and human
activity, the implementation of the principle of “what is not prohibited by
law” is allowed’.

This approach allows you to extend the nature of administrative activity,
introducing the principles of dispositiveness. Mentioned information
determines the need to establish such a feature of administrative activity as the
legal possibility of applying the dispositive method in order to streamline
public-legal relations.

" Pabuenko O.II. KomuentyaibHi NpoGNeMH 3aCTOCYBAHHS JHCTIO3MTHBHOTO METOJY
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Taking into account mentioned information, we can distinguish the
following features (signs) of administrative activity:
is executive-administrative;
is by-law;
has a state-power character;
is accountable and controlled:;
has the legal possibility of applying the means and measures of
influence inherent in the dispositive method®.

The listed features (signs) of administrative activity reflect its executive
nature, which allows to speak about its compliance with the executive activity,
which is carried out by the executive power bodies, authorized entities.

It should be emphasized that there are no contradictions in establishing the
features of administrative (executive) activity of the state-governmental nature
and the availability of a legal possibility of applying the principles of
dispositiveness, given that the latter feature forms a modern perception of
state-governmental activity as such, within which administrative services may
be provided, administrative contracts may be concluded.

Thus, in the categories “executive power”, “public administration”,
“administrative activity” are their executive nature and state power. Even if
there is a legal possibility of using the means and measures inherent in the
dispositive method of legal influence, the authorized person for their
application acts for the purpose of performing state tasks and functions and is
not individualized. The doctrine of public administration needs to be
substantially updated, taking into account the tendencies to modernize the
forms and methods of administrative and legal influence characteristic of the
dispositive method of public legal regulation: an administrative contract, an
administrative service, the need for the development of which is objectively
conditioned by the social essence of social transformations. Provided they are
taken into account; one can anticipate the convergence of the doctrine of
public administration into public administration. The modern approach to
defining the essence of the category “public administration” allows to speak
about its narrower meaning in comparison with the categories “executive
power” and “administrative activity”.

The search for a single category, which should take into account
theoretical principles, on the one hand, and the executive nature of the
activities of authorized entities, has recently led to the active use of the term
“public administration” in scientific research.

® JlemucoBa A.B. CyTHiCTb anMiHIiCTPaTHBHOI MisTBHOCTI IIONO 3ifiCHEHHS HAIIAIY
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According to scientists, public administration reveals the main directions
of purposeful activity of entities of power over the performance of
administrative duties®. In essence, this approach can be called wide, taking
into account the fact that it covers all the activities of entities vested with
powers that carry out administrative content obligations. However, taking into
account the substantive ambiguity (that is, the lack of a unified scientific
approach to determine the essence) of the term “entity of authority”, that was
repeatedly noted by scholars who analyzed the problems of judicial
administrative jurisdiction and ambiguity of meaningful content in the
category administration is inappropriate.

The scientific approach of Vitvitskyi S.S. is interesting, the scientist
proposed to systematize the activities of public administration and distinguish
three types of it: 1) managerial (organizational, as well as public service);
2) control; 3) administrative and jurisdictional. The researcher, relying on
scientific approach Tymoshenko K.O., stated that administrative-judicial
activity can be considered from the standpoint of guarantees of legality and
restoration of the violated right, which is carried out by authorized entities —
public administration and courts (administrative courts)™.

This approach can be accepted in case that the public administration
(whose activity is called public administration) is performed by the state
executive bodies, local self-government bodies in the exercise of the delegated
powers of the executive power. Right this approach to the definition of public
administration is suggested by Vitvitskyi S.S. At the same time, supervision is
not singled out as a separate activity of public administration.

Approach presented by Vitvitskyi S.S. can be applied to determine the
place of administrative oversight among public administration activities
(ie, public administration). Considering the nature of administrative oversight
does not allow it to be attributed to control or administrative and jurisdictional
activity, especially considering the fact that supervision combines both
positive and negative (extrajudicial) administrative activities. Taking into
account mentioned information, it is appropriate to note that the
administrative oversight carried out by the executive authorities is covered by
the control and administrative-jurisdictional activities of the public
administration. The term “public administration” means the bodies of state
executive power and local self-government bodies in the part of exercising
their delegated powers of executive power.
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The approach of introducing the term “public administration” presented by
the researchers is not well established and needs further scientific analysis.
Thus, according to the meaning of the word “public”, the term “public
administration” should cover not only the activity of executive bodies, but
also the activity of all public authorities, local self-government bodies, public
and international organizations.

Appeal to legal encyclopedic publications gives the opportunity to
distinguish the legal meaning of the term “public”, which follows from the
content of the terms “public law”, “public-legal relations”, “public interest”.

Public law is the system of legal rules governing relations in the sphere of
public authority. The entity of regulation of public law is the structure and
functioning of the state, its institutions, institutions of civil society, human and
civil rights and freedoms, the relationship between the individual and the state
in the field of public order, the mechanism and levels of self-government,
consolidation of public interest in the system of finance and labor, the basics
of the legal system, lawmaking and enforcement, principles, norms and
institutions of interstate relations and international organizations. Regarding
public-law relations, it is stated that such are public relations that arise
between certain entities of law mainly concerning the exercise of public-
power powers, realization and protection of subjective public rights and
freedoms, satisfaction of public interests and regulated by a complex of
public-legal norms of different branches of law™. In the theory of law, public
law is defined as a subsystem of law, which consists of norms governing
relations related to the exercise of functions of public authority in the sphere
of the interests of the state and local self-government through the imperative
method of legal regulation. Public interest is the general public interest
recognized by the state, which relies on its support and legal protection®.

Therefore, the legal meaning of the category “public” is revealed in legal
phenomena that do not involve individualization and do not relate to private
(personal) interest. According to the modern content of public administration,
this category is close to the content of the category “public administration”.
Against this background, the content of the terminology of the term “public
administration” needs further scientific analysis and clarification.

The following requirements for scientific terms should be taken into
account when conducting further research to clarify the term “public
administration”:
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— should denote concepts that are the result of direct knowledge of state
and legal reality;

— should reflect social realities;

— their appearance, change or removal from circulation should be
dictated by the real needs of the practice;

— the legislation should stipulate those scientific terms that are
conventional in nature, they are called doctrinal terms™.

If you apply the above requirements to the term “public administration”,
then there are at least two questions. First, the introduction of a new term
requires a well-grounded critique of pre-existing terminology. Secondly, it is
necessary to prove the objective nature of the need to introduce a new term in
the presence of existing and elaborated in the doctrine of administrative law.

Next after the logic of scientific analysis is the question of the relationship
between the terms “public administration” and “state regulation”, for analysis
of which an approach was proposed, which involves the use of the general
concept of “organization” (or “organizational activity”). In this case, the
concept of “organization” is not limited to considering it as “organizational
activity”, but also considered as the organization of a system of authorities
that exercise their authority to achieve specific goals in certain areas of public
administration and regulation. Revealing the relation between these concepts
in the example of tourism industry management, the wider meaning of the
term “regulation” is defined. Thus, the state administration covers the type of
activity of the state, the content of which is to exert organizational influence
on a certain branch (in fact — the entity of public administration) by using the
powers of executive authorities and local self-government bodies through the
implementation of laws, implementation of administrative functions, ensuring
the implementation of public policy. State regulation is a set of methods of
public administration, which provides for a system of measures of legislative,
executive and control nature and is carried out by state bodies in a certain area
in order to stabilize its functioning™.

In this approach, administrative oversight goes beyond public
administration and state regulation, given that this type of state activity also
applies to the exercise of jurisdiction by authorized entities. Therefore, the
term “administrative activity” is more consistent with the nature and content
of administrative oversight.

B Jlio6uenko M. L. IOpumimana TepMiHOJOTis: TIOHATTS, OCOGNMBOCTI, BHH: MOHOTpadis /
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2. Place of administrative supervision in the executive branch

Determining the place of administrative oversight in the executive branch,
it is expedient to highlight the approach of Salishcheva N.G. regarding the
essence of state-power powers, which are considered in the context of federal
executive bodies. Thus, state-governmental powers of federal executive
bodies are proposed to be considered as:

— the legislative powers that enable the relevant body (government,
ministry) to establish certain rules, as well as standards, normative
requirements, prohibitions, administrative regimes, etc.;

— enforcement powers, that is, the right to carry out certain legal actions,
to adopt normative legal acts, to resolve specific conflicts between entities of
administrative activity, to carry out permitting functions, to provide
administrative (state) services;

— law enforcement powers, ie the right to ensure legality and discipline,
to carry out administrative and jurisdictional activities, to apply measures of
administrative coercion, administrative responsibility*.

Approach of Salischevoyi N.G. may be taken into consideration with
certain reservations. Thus, the scientist emphasizes the law enforcement
nature of the powers of the executive authorities, which, although it is
acceptable for determining the nature of state-power powers, nevertheless
reflects one aspect of the functioning of the executive authorities.

Academician Averianov V.B. singled out the activities of bodies that are
not administrative in essence: applying to the citizens measures of
administrative coercion, including administrative penalties; extrajudicial
protection of violated rights and freedoms of citizens (in order of
administrative appeal); consideration and resolution of administrative cases at
the request of individuals, including the provision of various administrative
(management) services in the form of permit-registration and other such
actions; making binding decisions on individuals in the process of addressing
so-called “public needs” (such as land acquisition, construction of roads,
bridges, etc.). The scientist emphasized that the executive power is realized
not only in the form of state administration, but also in various other forms of
state activity, which is entity to regulation by administrative law®.

Scientific approach of academician Averianov V.B. reveals the essence of
the activity of executive bodies as a multidimensional one, which is not
limited to purely power-organizing and proper administrative functions.

5 AnmumucTpatiBHOE TpaBo Poccmm: kype mekrmmii / K. C. Benbckwmit [1 ap.]; mom. pen.
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However, if we consider the opinion of Salishcheva N.G. regarding the
essence of state-governmental authority, it is possible to point out the
expediency of attributing the activity of the executive authorities to the
application of measures of administrative coercion to law enforcement
activity, which is aimed at ensuring legality and discipline.

From the above scientific controversy on the nature and content of the
basic categories of science of administrative law, we can distinguish the
established position, the content of which there are no fundamental
contradictions — the provision of law enforcement as one of the main
functional types of state (Averyanov V.B.) and the main organic connection of
the functions of executive bodies with state-power powers
(Averyanov V.B.)"". Inthis approach, administrative oversight should be
considered as one of the varieties of the basic functional type of law-
enforcement activity, which has its own purpose and object within the general
direction of the administrative (executive) activity of the executive power
holders, which advocates the realization of citizens’ constitutional rights and
protection of their rights. and freedoms.

The executive holder is the executive body. The part of the state apparatus
(organization) is defined by him, and this state apparatus has its own structure
and staff, territorial scope of activity, is formed in the statutory or other legal
acts, in the manner and within the limits of the envisaged competence,
performs on behalf of the state the functions of public administration in
economic, social -cultural, administrative-political spheres of public life®.
Similar to the list of features (traits) of the executive authority, and therefore
the essence of the definition of the corresponding concept is provided by
Chetverikov V.S.%.

Such a definition is complemented by the inclusion in it of the features
(features) of structuring by departments and positions occupied by public
servants, and by the constitution and laws of Ukraine in the system of bodies
of executive power. The body of executive power is an organizationally
independent element of the state apparatus (mechanism of the state), which is
endowed with a clearly defined scope of powers (competence) in accordance
with the tasks and functions assigned to it, consists of structural units and

Y AnminictpatuBHe mpaBo Ykpainm. Axagemiummii xypc: Ilinpyw.: ¥ meox tomax: T. 1.
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positions occupied by civil servants, and is classified by the Constitution of
Ukraine to the system of executive authorities.

Scientists also identify the following attributes of the executive power: the
creation for the purpose of direct implementation of a specific type of state
activity; performance of activities characterized by a clearly defined state
orientation, goals, objectives and functions; implementation of activities using
state-defined methods and forms. An important feature of the executive
authority is the establishment of its legal form of legal personality, which
gives the right to enter and participate in certain legal relationships.

Summarizing of scientific provisions mentioned above allows us to
distinguish the following features (features) of the executive authority:

— is part of the state apparatus and is referred to by the Constitution and
laws of Ukraine as a system of executive bodies;

— has legal status, acts as a holder of state-power powers, which he
implements in connection with the implementation of public administration in
the socio-economic and other spheres of society;

— has the legal form of a legal entity;

— created for the purpose of direct implementation of a specific type of
state activity using state-defined methods and forms;

— within the system of bodies of executive power is endowed with
operational autonomy, which is expressed in entities of authority, rights,
duties, territorial limits of activity of each individual body;

— the activity is subordinate, executive and administrative in nature;

— itis structured by units and positions occupied by civil servants;

— financing of activities is carried out from the state budget.

The body of executive power is appropriate to name the part of the state
apparatus, structured according to the units and positions occupied by civil
servants, created with the purpose of direct realization of a specific type of
state activity by means of the state-defined methods and forms and referred to
by the Constitution and laws of Ukraine in the system of bodies of executive
power.

Characterizing the executive authorities as entities of administrative law, it
should be pointed out to the well-established scientific opinion that the entity
of administrative law can be only the one that has the potential ability to enter
into legal relations. At the same time, the proposed approach to the definition
of the entity of administrative law does not actually contradict the existing
developments. This determines the paramount role in establishing the content
of the administrative-legal relations of their parties (entities). Such parties are
the entities of administrative law, they are the holders of the administrative
and legal norms of rights and obligations that are capable of exercising these
rights, and the assigned duties. In this way, not only the potential ability to be
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the holder of administrative and legal powers, but also the ability to exercise
these powers is actually indicated.

Based on the information mentioned above, it is advisable to provide a
narrow and wide understanding of the category of “entity of administrative
law”. In the wide, this category covers not only the potential to enter into legal
relationships, but also the exercise of the rights and obligations conferred by
an administrative rule. Ina narrow sense, the category of “entity of
administrative law” encompasses the potential for legal capacity.

The primacy of the wide view of the essence of the category “entity of
administrative law” allows the application of the category of “entity” to all
participants of administrative and legal relations, regardless of whether they
are potential participants, or actually participate in such legal relations.

In this approach, it is possible to formulate the concept of executive
authority as an entity of relations in the field of administrative oversight.

The executive body as the entity of relations in the field of
administrative supervision — part of the state apparatus, empowered with the
administrative norms of rights and responsibilities in the relations with the
administrative supervision as a separate type of state-governmental,
executive activity, thereby generating such relations, in who appear to be a
potential or a real party.

The signs of the executive authority as the entity of relations in the field of
administrative supervision are derived from the most essential features of the
executive authority, identified by scientists. The difference lies in the specific
nature of the relations in the field of administrative supervision as a state-
governmental activity aimed at establishing the conformity of the state of the
supervised object with the current legislation without interfering with its
activity. Such specificity determines the content of the activity of the
executive authorities in the sphere of administrative supervision, the
competence in the relevant relations and the limits of its implementation. The
characteristics of the executive branch of the legal supervisory relationship
should also be taken into account.

Therefore, the most essential features of an executive authority as a legal
entity in the area of administrative oversight should be identified as follows:

— is a legal entity separated by legal status;

— acts on behalf of the state and for the performance of functions of the
state;

— the administrative capacity of a body of executive power is defined by
legal status as a holder of state-power powers in connection with the exercise
of administrative supervision;

— has administrative legal personality, defined by legislative acts, the
rules of which regulate relations in the exercise of administrative supervision;
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— realizes administrative legal personality within the limits of carrying
out administrative supervision as administrative activity of special character;

— activities aimed at ensuring legality and discipline;

— predominantly endowed with the power to resolve a case-by-case and
to make a legally binding decision, binding on the addressees of the order;

— the decision taken by the executive authority on the consequences of
administrative supervision, causes for the addressees of the prescriptions
certain restrictions, stipulated by the legal norm.

Characterizing the executive authorities as entities of administrative
oversight, it is necessary to point out their main feature as the presence of
state-power powers.

In particular, Bevzenko V.M. characterizes the content of a power
management function as a criterion for determining the entity of power,
substantiates the relevant category, establishes the types of entities and the
form of their participation in administrative justice. Based on the existing
scientific achievements of scientists determines the following features of
managerial functions: a) it is one of the types (directions) of a conscious,
volitional, active, purposeful activity of a public authority, local self-
government body, their official or official person, other authorized entity;
b) it is part of the content of management activity, relatively independent and
homogeneous; c¢) power-organizing, regulatory influence, which in the
established forms and methods and in a certain procedure is exercised by
authorized entities, expresses the power-organizational nature of management,
and the purpose of influence, in general, is to streamline a certain type of
social relations, bringing them in line with the needs of society, the state, the
focus of management functions on ensuring the vital needs of the management
object; d) the presence of each function of a managerial function, the
performance of which ensures the performance of the current task, the
exercise of a legal duty, and therefore the management function is a kind of
means, a way of exercising the rights and duties entrusted to an authorized
entity; e) establishing by law the types, content and procedures of performing
management functions; f) the exercise of managerial functions solely within
the limits of the public powers conferred; g) identification of the content and
procedure for the implementation of a specific managerial function in the
development, drafting and execution of various regulatory, individual and
other acts, as well as the manifestation of management functions in the
exercise of physical-mental, procedural nature — coordination of joint actions,
verification, introduction to databases, etc.; h) the implementation of
managerial functions in the relationship between the entity and the object of
management; i) the logical connection between the previous performance of
administrative and subsequent functions, the interconnection and
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interdependence of functions with each other, the formation of their
implementation of continuous, long, heterogeneous procedural activities of an
authorized entity (state authority, local government, their official, another
entity); j) ensuring the exercise of the administrative function and its
effectiveness by the coercive power of the state, on whose behalf the relevant
authorized entity acts.

The managerial function is the purposeful, procedural, by-law activity of
an authorized entity (state authority, local self-government body, their official
or official person, other entity), which should ensure the fulfillment of its
tasks by the relevant entity, meeting the needs of society or the state. The list
of basic management functions includes: forecasting, planning, organization,
coordination, control, accounting, motivation®.

Scientific approach Bevzenko V.M. is built on the legal essence of the
category of “functions of public administration”, which allows to take into
account the orderly content of management activities and the established
approach to determining the essence of management. In the development of
existing work, the researcher proposes to introduce a legal procedure under
which the managerial function should be implemented. Taking into account
this theoretical shortcoming allows you to: firstly, to apply the theoretical
model of the formed features of the managerial function to the analyzed
legal phenomena in order to distinguish similar functions and, secondly, to
establish the existence of legal procedures for the implementation of the
respective functions. In this case, the proposed Bevzenko’s V.M. theoretical
construction of “public function” is wide and covers all the functions
entrusted to entities that fall into the category of public: public authorities,
local governments, public organizations. According to information
mentioned above, it is difficult to establish the feasibility of a theoretical
construction with such a wide content.

The systematic and dynamic content of the content of the term “authority”
determines the need to analyze the category of “authority”, which suggested
the use of Yampolska Ts.A. In her view, authority should be considered from
the standpoint of the status of a state body. This approach does not contradict
the provisions formulated by Tykhomirov Yu., who indicated that the power
of the state actually consists of a number of inextricably linked elements,
among which the most important are the following:

a) the issuance of statutes by the state — legal acts that are binding on all
citizens and officials;

% Bepsenko B.M. VYuacTh B aIMiHICTPAaTHBHOMY CYyIOUMHCTBi CyG’eKTiB BIIaIHUX
MOBHOB)KCHB: IIPAaBOBI 3acaay, miactaBn Ta Qopmu: MoHorpadis/ B. M. Besenko. — K. :
Ipeuenent, 2010. — 475 c.
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b) protection of these orders from violations by the coercive power of the
state;

c) ensuring the enforcement of orders by education, persuasion;

d) the material support of the execution of state orders through the
disposal of a single state property fund®.

Proposed elements by Tykhomyrov of power are the basis for establishing
meaningful characteristics of power, such as state orders issued within the
competence, binding and protected by the coercive power of the state.

The substantive characteristics of ownership substantiated above are also
characteristic of administrative supervision.

Haraschuk V.M. noted correctly, that in the system of control and
supervisory activity, the executive authorities have the most essential powers.
This is due to the fact that the system of designated bodies is created by the
state for the day-to-day (continuous) management activities, of which, as
already noted, is oversight. The management process constantly requires, in
addition to scientific forecasting, the correction and correction of the
“course”, the finding and elimination of deficiencies that occur periodically
along the way. Each executive body, its officials, within the limits of their
powers, control the implementation of the decisions taken, the observance of
the legislation in the activities of a particular system, individual structural unit
or industry. Such control may relate to both the internal aspects of the system
and its external relations?.

CONCLUSIONS

The analysis of scientific views on the definition of categories, which
denote the functional and subjective constituent of the executive power,
allowed to form an approach on the essence of the executive power and the
place of administrative supervision in the executive power.

Pointing to the essence of executive power it should be based on a
scientific approach established in the science of administrative law, which
provides for its disclosure in the light of the principle of separation of state
power as one of the functional types of activity of the state — the
implementation of laws by authorized entities — holders of executive power.
The relevant activity is defined as administrative (executive). Administrative
supervision is one of the varieties of the specified functional activity of the

2 Tuxomupos 0. A. Teopust komnereriun. — M.: FOpundopmientp, 2001. — 355 c.

2 Tapamyk B. M. TeopeTHKO-TIpaBOBi MPOGNEMH KOHTPOJIO Ta HATJIAAY Y AEPKaBHOMY
yIpaBiiHHI : aBToped. AMC.. Ha 3100YTTS HAyK. CTYIEHS IOKTOpa IOPUAWYHHX HAyK : CHELl.
12.00.07 — Teopist ynpaBiiHHs; aqMiHICTpaTHBHE NpaBo i nporec; dinancoe npaso / Bomogumup
MuxomnaiioBnu ["apamyk ; HamionaneHa ropuandHa akagemiss Ykpainu im.. Spocnasa Mynporo. —
Xapkis, 2003. — 35 c.
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state, which has its own purpose and object within the general orientation of
the administrative (executive) activity of the holders of executive power.

Administrative supervision should be defined as part of the executive activity
of the authorized bodies of the state executive power, other entities (their
officials), empowered with the administrative legal authority to establish the
extent and degree of compliance of the activity of the entity to administrative
supervision to the current legislation, and also guaranteeing safety in certain
spheres of life of the population, which is a relatively separate, power-organizing,
implementation procedures established by current legislation. Administrative
oversight procedures include the development, drafting of individual legal acts,
and the taking of organizational actions in order to fulfill the tasks assigned by the
current legislation to an entity, authorized to carry out administrative supervision.
Administrative enforcement is ensured by the coercive power of the State on
whose behalf the relevant authorized entity acts.

SUMMARY

The most essential features of the executive authority as the entity of legal
relations in the field of administrative supervision are: separated by the legal
status of the entity of administrative and legal relations; acts on behalf of the
state and performs the functions of the state; the administrative capacity of a
body of executive power is defined by legal status as a holder of state-power
powers in connection with the exercise of administrative supervision; has
administrative legal personality, defined by legislative acts, the rules of which
regulate relations in the exercise of administrative supervision; realizes
administrative legal personality within the limits of carrying out
administrative supervision as administrative activity of special character;
aimed at ensuring legality and discipline; predominantly endowed with the
power to resolve an individual case and make a legally binding decision,
binding on the addressees of the order; such a decision taken by an executive
authority following the effects of administrative oversight causes certain
recipients of the injunctions prescribed by the rule of law. On the basis of
signs of administrative supervision, determinations of distinction between
control and supervision in methodological and normative values the concept
of administrative supervision of executive bodies is set forth. Leaning against
approach of the systems, expediency of description of subjects of
administrative ~ supervision is well proven in three aspects:
structuralfunctional, synergetics and responsible. Classification of subjects of
administrative supervision is offered not only on the sign of competence but
also after character of the article of realization. The concept of principles of
administrative supervision is reasonable, general and special principles are
distinguished. Systematization of methods of administrative activity is
conducted in relation to realization of supervision National Policy.
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