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IN PERSPECTIVE REFORMING LAND RELATIONS IN UKRAINE
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INTRODUCTION

The urgency of the work is due to the fact that nowadays the whole
Ukrainian people are facing the urgent issue of opening the market /
circulation of land. However, very little attention is paid to the exercise and
protection of land ownership for the Ukrainian people and not for individual
citizens of Ukraine. Due to the peculiarity of the subject of such property
right, there is a need for a thorough study and determination of the possibility
for the present legal regulation of the exercise of the property rights of the
Ukrainian people for natural resources, in particular land.

Therefore, the purpose of this work was to investigate and highlight
problematic issues in the exercise by the Ukrainian people of their property
rights in general, and in particular, land.

The formulation of such a goal led to the following research objectives:

— identification of the property rights of the Ukrainian people;

— defining the concept of property rights of the Ukrainian people through
the conceptual apparatus of civil legal instruments;

— applied coverage of the issues of opening the market / land circulation
in the light of the exercise of land ownership by the Ukrainian people.

The object of the research is the system of legal relations that are formed
in the process of exercising the property right of the Ukrainian people.

The subject of the research is the property of the Ukrainian people as the
right of the community of citizens of Ukraine of all nationalities to own, use
and dispose of land, its subsoil, atmospheric air, water and other natural
resources within the territory of Ukraine, the natural resources of its
continental shelf, exclusive (marine) economic zones, which are objects of
property rights of the Ukrainian people.

The methodological basis of the study is the totality of general scientific,
special scientific, as well as philosophical methods and techniques of
scientific knowledge.

The research used the work of such scientists as, O.V. Dzera, 1.0. lvanov,
A.V. Kovalenko, I. Kresina, N.S. Kuznetsova, V.V. Nosik, O.0. Pervo-
maisky, .M. Perchekliy, M.P. Orzich, O.F. Skakun, 1.V. Snicar, O. Stoyko
and others.



The regulatory framework for the study was the normative acts in force
today, such as the Constitution of Ukraine of June 28, 1996 (as amended); The
Land Code of Ukraine of October 25, 2001 (as amended); The Civil Code of
Ukraine of January 16, 2003 (as amended); The Law of Ukraine “On the
Procedure for Allocating in Land (on the Territory) Land Plots to Owners of
Land Shares (share)” on the Use of Unallocated and Unclaimed Land Plots
and Land Shares (share) of 5 June 2003, as amended; .The Law of Ukraine
“On Amendments to Certain Legislative Acts of Ukraine on Resolving the
Issue of Collective Land Ownership, Improvement of Land Use Rules in
Agricultural Land, Prevention of Raiding and Encouragement of Irrigation in
Ukraine”. Of July 10, 2018 No. 2498-VIII; Draft Law of Ukraine
“On Amendments to Certain Legislative Acts of Ukraine Concerning the
Conditions of Circulation of Agricultural Lands” as amended for the second
reading 03.01.2020 No. 2178-10.

Also interesting is the submission to the Constitutional Court of Ukraine
of 46 People’s Deputies on the interpretation of the provisions of the first
sentence of part one of Article 13 and part one of Article 14 of the Basic Law,
which deals with the ownership of the Ukrainian people on land.

1. Civil Law Aspect of Determining the Legal Status
of Property Rights of the Ukrainian People

The main emphasis of almost all scholars who study the problem of
property of the Ukrainian people is the conclusion that only the ecological and
legal status of such property rights and, in some cases, the political context of
such a legal institute. The imperfection of the legislative framework is the key
to this. Thus, A. Dzera believes that the property right of the Ukrainian people
is not an independent form of property and is, by its nature, state property,
subject to the state of Ukraine and territorial communities, referring to
Article 2 of the Civil Code of Ukraine, which reads that individuals and legal
entities, as well as public entities such as the State of Ukraine, the
Autonomous Republic of Crimea, territorial communities, foreign states and
others, are participants in civil relations®. It is not possible to disagree with
this statement, since the reference to an article of the law justifying one or
another position on the basis of ownership is impossible. That is, it is
impossible to justify natural law by law. Because the law must be justified by
law according to the rule of law. The law should be an expression of law, but
unfortunately, the legislator does not always reproduce the in-depth substance
of law in legislative acts.
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Therefore, it is considered necessary to find out in what legal status the
state in the person of state bodies and territorial communities in the person of
bodies of local self-government realizes the property right of the Ukrainian
people.

It follows from the Constitution that, the Ukrainian people, are citizens of
Ukraine of all nationalities united by the legal connection of a person with the
state, its affiliation with Ukraine, regardless of ethnic origin>. Thus,
S.0. Komarov notes that citizenship is understood as membership of the state
not as a union of all, but as a union of individuals who are in a stable,
permanent, specific political and legal connection with the state. That is why
it is the citizens who ensure the succession of a democratic state from
generation to generation®.

In the general theoretical definition given by O.F. Skakun state is a
sovereign political-territorial organization of a society with power, exercised
by the state apparatus on the basis of legal norms that ensure the protection
and reconciliation of public, group and individual interests with the restraint,
if necessary, of legal coercion®. Society O.F. The steed calls the system of
social community of people, which is created on the basis of mutual interests,
mutual cooperation. It is supported by I. Kresina, O. Stoyko, arguing that the
state is a collection of people who live in a certain territory organized and
represented by a single authority®. But such an administrative and legal
definition of the state should be harmonized with the civil law principles,
since the state, according to Article 2 of the Civil Code of Ukraine, is a party
to the civil legal relations. As N. Kuznetsova states, the state is not entitled to
apply its own powers to legally equal subjects of these relations®, since this is
contrary to the basic principle of civil law regarding equality of parties.

It follows from Article 2 of the Civil Code that territorial communities are
also subject to civil law. Unfortunately, there is no clear legislative concept of
the territorial community. Among scholars, the most common is the definition
of territorial community M.P. Orzikh. As he considered, the social basis of
self-governing territories is a territorial collective (a community, more
precisely — a commune, in view of the regime of communal property in
Ukraine and world experience), consisting (unlike the population of territorial
units) of persons — citizens, foreigners, persons without nationals who are
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permanently resident or working in the territory (or who hold real estate in the
territory or are taxpayers)’.

As M.V. Shulga The Ukrainian people, being the subject of property
rights, refers to public entities. It is a certain community and acts as one,
though it is made up of individuals and their groups®.

But for the sake of fairness and legal certainty, it should be clarified that in
order to define the Ukrainian people, in the Preamble, the Ukrainian
Constitutions are citizens of Ukraine of all nationalities. Therefore, the state
and territorial communities, represented by state bodies and local self-
government bodies, should perform their functions of representation in
asserting the property rights of the Ukrainian people only on behalf and, of
course, in the interests of citizens of all nationalities. Here, too, there should
be no opinion about the neglect of the rights of foreigners and stateless
persons, since this is the exclusive property right of the Ukrainian people,
which is mentioned in the Declaration on State Sovereignty of Ukraine of
July 16, 1990. That is, the legislator declares to the Ukrainian people
exclusive powers of exercising property rights, which, unfortunately, have not
yet been given legislative consolidation.

As stipulated in Article 13 of the Constitution of Ukraine and Article 324
of the Civil Code of Ukraine, “on behalf of the Ukrainian people, the rights of
the owner shall be exercised by state authorities and local self-government
bodies”. In this case, the state bodies and local self-government bodies
perform the representative function of the state and the territorial community
accordingly, which enables the state and the territorial community to dispose
of the property rights of the Ukrainian people on its behalf, but it does not
specify in any interests. Instead, it is interesting to draw attention to
Article 326 of the Civil Code of Ukraine “State Property Law”, namely to
Part 2 “On behalf of and in the interests of the State, Ukraine shall exercise its
right of ownership respectively by public authorities”. The key phrase in this
case is “in the interest”. The question arises whether or not intentionally
missed is a similar phrase in the article that regulates the property of the
Ukrainian people.

It is known a priori that the category of “property right” belongs to the
conceptual apparatus of civil, commercial law and the like. That is, private-law
branches of law. It is known, and it is stated in the Constitution of Ukraine and
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in the Civil Code of Ukraine, that all owners are equal before the law. This also
follows from the principles of civil law enshrined in Article 3 of the Civil Code
of Ukraine. That is, relations of power-conquest that are inherent in the public-
law branches of law cannot be fully transferred to relations of the exercise of
property rights, since they are by their nature civil-law.

In civil law, there is a principle of equality of parties, according to which
all subjects of civil law: the Ukrainian people, legal and natural persons,
territorial communities and the state of Ukraine are equal and act in civil legal
relations on equal terms.

Equally important is the principle of justice, which must be taken into
account in relations with the Ukrainian people regarding the enjoyment of
their property rights. Thus, R. Dvorkin believed that “justice is of legal
importance, naturally, because of its key idea of equality. Equality can act as a
right. The most fundamental of all rights is the interpretation of the right to
equality in some way”® This principle of relations of the exercise of the
property of the Ukrainian people by state bodies on behalf of the people of
Ukraine should contain a rule regarding the consideration and interests of the
Ukrainian people. This is a very important definition of civil law with regard
to the provisions of representation which the state must, in essence, fulfill in
exercising the property right of the Ukrainian people.

According to the doctrine of the civil law of Ukraine, the concept of
ownership has a stable meaning, which does not change with the change of
the subject of ownership. That is, under Article 317 of the Civil Code of
Ukraine, the owner owns the rights to own, use and dispose of his property.
Moreover, from the legal analysis of Article 324 of the Civil Code of Ukraine
“Property of the Ukrainian People” it can be argued that the Ukrainian people
are the subject of civil legal relations in the exercise of their property rights.
Considering the issues in the civil law perspective, it should be noted that, of
course, the Ukrainian people as a community, acting as a whole, consisting of
individuals, are not able to exercise all their powers independently, since
actions to exercise their owner’s rights must be coordinated with each other.
That is why the legislator rightly introduced the formula for which the
Ukrainian people exercise their rights through the state and territorial
communities in the person of state bodies and local self-government bodies.
But it is not stated anywhere that the state and territorial communities can use
the property of the Ukrainian people for their own benefit, that is, to exercise
the property right of the Ukrainian people on behalf of the people, but not in
its interests.

® IiBopxin P. (2001) Cepito3nnii mormsix Ha npasa. (pp. 12). Kuis : Ocrosn.



The question arises which may be of interest to the Ukrainian people in the
exercise of their property rights. Scientists believe that the interests of the
Ukrainian people in the exercise of their property rights contribute only to
ensuring the ecological security of the country, the conservation of natural
resources for the benefit of present and future generations of citizens of
Ukraine, the people as a whole, as well as addressing all issues related to
possession and disposal these resources are under your direct control and
direct involvement™. In other words, environmental and public-law interests
are distinguished, which is indeed the case. But ownership, as a civil law
category, has an economic component that mediates the material interest of
the owner, which he can gain from owning, using and disposing of his
property. Therefore, to the signs of the property rights of the Ukrainian
people, offered by AO Pervomaiskyi, namely: the absolute nature of the
property right of the Ukrainian people; the immutability of his subject;
invariance of its contents; impossibility of termination or restriction by any
laws™ should be added such features that would characterize the property of
the Ukrainian people as a civil legal category. Such features should be: the
material interest of the owner, that is, the Ukrainian people, in obtaining
material benefits and the civil legal representation of the state and territorial
communities towards the Ukrainian people, acting on behalf and in the
interests of the Ukrainian people.

The legal status of objects that by their very nature should only be owned
by the Ukrainian people should be spelled out at the legislative level.

Thus, it is expedient to consolidate at the legislative level the concept of
property rights of the Ukrainian people in the civil law aspect, not through
Article 324 of the Civil Code of Ukraine, but through the conceptual
apparatus of civil legal instruments, which includes precisely the specific
features of the property rights of the Ukrainian people.

Therefore, the property right of the people of Ukraine is the exclusive right
of the community of citizens of Ukraine of all nationalities to own, use and
dispose of land, its subsoil, atmospheric air, water and other natural resources

0 TMepuexniit M. (2015) TTpaBo BACHOCTi YKpaiHChKOTO HApOAY Ha TPHPOMHI Pecypcu:
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within the territory of Ukraine, the natural resources of its continental shelf,
exclusive (marine) economic zone, as well as scientific achievements, national,
cultural and historical values, including those located outside Ukraine, which
are the property of Ukrainian property. whom people. Representation on the
competences of the Ukrainian people as an owner on his behalf and in his
interests shall be exercised by state authorities and local self-government bodies
within the limits specified by the Constitution of Ukraine.

2. Legislative improvement of the relationship between the ownership
of the Ukrainian people on land and the right of private ownership
of land by a natural person — a citizen of Ukraine

In the previous section, we considered some aspects of the property rights
of the Ukrainian people through the conceptual apparatus of civil legal
instruments. As already noted, the Ukrainian people have the right to own, use
and dispose of other natural resources of land, that is, the Ukrainian people
have the right of ownership of natural resources, in particular land.

It should be determined that land, by virtue of its properties and peculiarities
of existence, is an object that can not be considered only in the plane of one legal
concept or legal science. Land is a unique object of legal regulation, the national
wealth of Ukraine. Therefore, first, and this is very important, the land in the
understanding of the territory in the constitutional-legal aspect, is in essence one
of the features of the state under constitutional law, that is, the land performs the
most important function — the state-forming. But it should be emphasized that the
Constitution of Ukraine introduces the concept of ownership of the Ukrainian
people, that is, it operates with civil legal instruments, which becomes so decisive
at the level with the constitutional feature of the land as the territory of the state.
Thus, secondly, land is an object of civil law as a property with a special status to
which the property of the Ukrainian people applies. Third, land becomes an object
of agricultural law as an instrument of production without which any agricultural
production is impossible; fourth, environmental law views land as a natural
resource subject to state protection and protection against the negative impact of
the environment. And so recently there is a debate among scientists that the legal
status of the land has a social component. Its underestimation had a negative
impact on the use of social levers of influence in establishing and implementing
sustainable development™.

In this context, V. Golovchenko notes that the earth as a geographical
category is the basis of the environment, all other natural objects and living
creatures cannot exist outside its boundaries. In this sense, the earth’s

12 Jliganosa E.M. (Ed) CouiansHo-ekOHOMiuHHiT TOTEHIIAT CTANOTO PO3BUTKY YKpainu Ta ii
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biopotential has no other analogues and cannot be estimated in any monetary
equivalent. Derivatives of the generic term “land” are other terms
(“land resources”, “land”, “land relations”, “land code”, “land law”, etc.)13.

Therefore, the question of the objective potential of the so-called land market /
circulation in Ukraine, in particular, of agricultural land, becomes very urgent.
According to statistics in Ukraine, agricultural land is almost 72 percent. This is a
large part of the territory of the state. Moreover, these lands have high fertility,
and thus potentially have high economic attractiveness.

To date, land relations in Ukraine are governed by such basic legislative
acts as the Constitution of Ukraine, the Land Code of Ukraine, the Law of
Ukraine “On the procedure for allocating in-kind (on the ground) land plots to
owners of land parcels (shares)” regarding the use of unallocated and
unclaimed land plots and land shares (units) dated June 5, 2003, as amended,;
.The Law of Ukraine “On Amendments to Certain Legislative Acts of Ukraine
Concerning the Issue of Collective Land Ownership, Improvement of Land
Use Rules in Agricultural Lands, Prevention of Raiding and Encouragement
of Irrigation in Ukraine” of July 10, 2018 and others.

All of these pieces of legislation are intended to regulate land relations, but
they appear to be even more confusing.

An indicator of this was the question of the present time regarding the
opening of the market / circulation of agricultural land, which, as noted,
constitutes more than 2/3 of the total area of the state of Ukraine. Can the state
freely dispose of the property of the Ukrainian people as its representative
without the corresponding powers conferred on the state by the people. In the
context of this issue, it is first and foremost necessary to link the tools of the
various fields of law, since this question can be solved by using the methods
of public law, including constitutional law. This will allow the people to
express their opinion in the All-Ukrainian Referendum, since only such will
of the people can be considered as legitimate granting of special powers to the
state as a representative of the Ukrainian people. Thus, such representation of
the interests of the state in relation to the Ukrainian people in matters of
ownership will orient the state to fulfill its duties as a representative of the
Ukrainian people in the civil legal plane. In due time, it was emphasized by
O.M. Borshchevskaya, which determined the need to combine public-legal
and private-legal principles of legal regulation of the property rights of the
Ukrainian people™.

B Tonosuenko B. 3emms: maitmo um pecypc? Retrieved from http://yur-gazeta.com/
publications/practice/zemelne-agrarne-pravo/zemlya-mayno-chi-resurs-.html
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As it is rightly defined in the Constitutional submission on the official
interpretation of the provisions of the first sentence of part one of part 13, part
one of Article 14 of the Constitution of Ukraine in a systematic connection
with the provisions of first part of the Preamble, provisions of Article 1, part
two of Article 3, part two of Article 5, part 4 Article 13 of the Constitution of
Ukraine in the Constitution (Articles 13, 14, 142) the concept of “land” is
used in several meanings, namely as: the object of property rights of the
Ukrainian people; object of property rights of citizens, legal entities and the
state; the property of territorial communities. And given that land appears in
different meanings given its versatile characteristics and purpose, there is a
need to interpret the concept of land as an object of the property rights of the
Ukrainian people and the main wealth under special protection of the state™.

Concerning the question of ownership of land of an individual, it can be
noted that the ownership of land is acquired in several ways. As under civil
law agreements (Article 131 of the Land Code of Ukraine), but it should be
noted immediately that there is still a moratorium on the sale of agricultural
land. And from birth every Ukrainian is guaranteed the right to free
privatization of land. According to Article 121 of the Land Code®®, citizens of
Ukraine have the right to transfer land free of charge in the following sizes:

1) for farming in the size of the average land share (share) which is
defined as the average of the village council or district (from 1.1 hectares in
Ivano-Frankivsk region to 8.8 hectares in Lugansk region, on average across
Ukraine — 4 hectares );

2) for keeping a private peasant farm — no more than 2.0 hectares;

3) for gardening — no more than 12 acres;

4) for construction, maintenance of dwellings, outbuildings in villages —
up to 25 hectares, in settlements — not more than 15 hectares, in cities — not
more than 10 hectares;

5) for individual cottage construction — no more than 10 acres;

6) for construction of individual garages — no more than 1 hectare.

Members of hostilities, including members of the ATO, in accordance
with paragraph 14 of Article 12 of the Law of Ukraine “On the status of war

anMiHICTpaTUBHUH Ta (HiHAHCOBHMI acIeKTH: KOJIeKTHMBHa MoHorpadis (pp.33-51). Opeca:
Bupaauuwit im “T'enpBernka”
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veterans, guarantees of their social protection” of October 22, 19937 have the
right to a privilege — first of all land for individual housing construction,
gardening and horticulture.

A citizen of Ukraine has the right to privatize six hectares of land during
his lifetime. However, it is not enough to have the right, it is necessary to
realize it also, having started registration of the land plot in the property.

And here is the question. Someone has land on the right of permanent use
(for housing, personal or household shares, etc.), and someone is not able to
exercise their right due to the lack of land territory relative to the population
of Ukrainian citizens.

The legitimate dilemma arises whether or not such a rule of law is
“dead”as that which does not have its own mechanism of legal regulation.

First of all, it should be noted that the fundamental principle of both
constitutional law and civil law is the de jure equality of all citizens before the
law. In fact, we get the opposite — inequality and injustice. Civil law tools
should be used to avoid such distortions of the law. This concerns, first and
foremost, the potential property right of an individual — a citizen of Ukraine
for free privatization and the correlation of such right with the ownership of
the Ukrainian people in this case on land. This can be interpreted as follows —
every citizen of Ukraine is a potential owner of a land plot, an area that is
directly proportional to the number of citizens of Ukraine at a certain point in
time and at the same time is a collective owner of land as a natural resource
within the Ukrainian people. But the land resource is not infinite, and the
number of citizens of Ukraine is constantly increasing. Therefore, the legal
norm for free privatization of 6 hectares of land for different purposes for each
citizen cannot be fulfilled for objective reasons.

The simplest but not legal measure would be to exclude such a rule from
the legislation of Ukraine, but this would violate the principle of justice,
which is a priority in the implementation of legal rules. Because, someone
was able to exercise his right, and another citizen for the above reasons could
not exercise that right. But the legal solution to this situation is through
compensation. To do this, it is necessary to amend the Land Code of Ukraine,
namely to supplement Article 121 of the Land Code of Ukraine with part 4 of
the following content: destination — a citizen of Ukraine at the age of 18 has
the right to apply to the relevant executive authority or local self-government
body, which transfers land to the state or property ownership in accordance
with the powers defined in Article 122 of the Code requesting compensation
for the market value of the land on which he was entitled to free privatization.

Y Tlpo cratyc BeTepamis BiiiHu, rapamtii iX comiamsHoro 3axucty. (22.10. 1993) 3akon
Vxpainu. Retrieved from https://zakon.rada.gov.ua/laws/show/3551-12
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Thus, any citizen of Ukraine would have the opportunity to defend their right
to free privatization — or through substantive legal protection, having obtained
a land plot in kind in the manner of privatization. Or because of a legal
defense of such a right. This would also have a certain effect on the social
protection of Ukrainian citizens.

It is clear that the legal mechanism for the implementation of this rule of
law in by-laws should be described in the future. However, this would solve
the gap in the legislation on the impossibility due to the lack of land plots to
realize the right of every citizen of Ukraine to free privatization of land plots
for a certain purpose.

Logically, another question arises. How does private ownership of land as
an object of civil and land law relate to the ownership of the Ukrainian people
on land as a natural resource. It should be noted that the common concept of
natural resources is their definition as objects and systems of living and non-
living nature, components of the natural environment that surround the
person, which are used in the process of social production to meet the material
and cultural needs of man and society and ensure their livelihood. Therefore,
the Ukrainian people as the owner of land resources have a special legal status
in relation to the natural person — the owner of the land. Such relations can be
deduced through Article 110 of the Land Code of Ukraine “The concept of
restriction in the use of land plots, encumbrance of land rights”. But first we
need to consider what is the restriction and encumbrance of land rights.

According to Art. 2 of the Law of Ukraine “On the State Central History
of True to Own Property and Their Restriction™® is a prohibition to perform
and / or join its own property, which is established or established by law, or is
usually used in the relevant public service which deals with strong
responsibilities. contracts. Note that until recently, the concepts of “delay” and
“restriction” have been used by different parts that have differently, very, in
fact, defined the same jurisprudence. After the adoption of the Law of Ukraine
“On the Transition to the Law of Ukraine” Centralized Real Rights to Real
Estate Property and Their Violations Existed “and Other Legislative Acts of
Ukraine dated 11.02.2010 No. 1878-VI. In such circumstances, the restoration
of true truth to real estate is created as temporary or arbitrary additional
necessary owners of enemies who decorate certain surveys when performing
Orthodoxy from known own property. The truths obtained were not used by
the various proprietors, but in the reduction of their orthodox persons,
members and industries are impossible property or parts thereof. In your
property, the property owner cannot adhere to the real anomaly of real
property on his own property.

8 [Ipo nepkaBHy peecTpaiilo PEYOBMX TPaB HAa HEPyXOMe MaifHO Ta iX OBTSKCHb.
(01.07.2004). 3axon Ykpainu poky Retrieved from https://zakon.rada.gov.ua/laws/show/1952-15
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But these changes are not included in Articles 110, 111 and other Land
Code of Ukraine. Due to this, the collective reliability of the legal ideal idea
operates. We have 111 Land Code of Ukraine “Expansion of the true on the
land plot, reduction in the internal land plot” does not remain a clear
demarcation of what you need to have. But this, as used, is a false practice,
but it is impossible to prevent the Ukrainian people from treating the right of
an individual landowner to the deterioration of the land unity, its ministry, and
to change its target value. As for the natural resource, the land should be a
family and use it for a purposeful solution. Such unbounded reliability has
diminished and it is observed that their organization is represented at the legal
level, which made it possible to actually realize the ownership of the
Ukrainian population on land in sufficient quantity. Thus, one can see the real
truth about land as represented by the owner of land plots that protect the
rights of the Ukrainian people on land as a natural resource. With profitable
ownership of the land, the person should be that the land has a special natural
resource, national wealth, which is within the Constitution of Ukraine and
there is a mandatory ownership of the Ukrainian population on the land, the
Ukrainian people support the right to survey the property rights of any — what
kind of person on the land. Finding that land, like other natural resources, is a
special object of law that exists as a national wealth, then the ownership of the
land as a true civilian cannot be known that can be used in any case, as is the
case with other objects. Therefore, the restriction of ownership should be
taken into account as the owner of his own land uses his rights of the land
owner to the extent that does not send the rights of people who should be
excluded from the owners of their own land, which should be attributed to the
rights of other persons to be determined. necessarily Orthodox. by a court
decision. Such right can also be seen as the right of third parties (when,
Article 659 of the Civil Code of Ukraine).

For this purpose the following amendments and additions to the legislative
acts of Ukraine should be made:

1) Article 110 of the Land Code of Ukraine should be read in the
following wording:

Avrticle 110. Concept of Restriction in Use of Land Plots, Burden of Rights
to Land Plot

“1. Restrictions may be imposed on the use of the land owner or part
thereof.

The ownership of the land is burdened with the ownership of the
Ukrainian people.

2. The transfer of ownership of land does not terminate the established
restrictions, encumbrances.
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3. The division or consolidation of land does not terminate the
encumbrance of the property of the Ukrainian people.

4. The division or consolidation of land shall not terminate the
restrictions imposed on the land, except where the encumbrance extends only
to a part of the land which, as a result of the division of the land, did not enter
into the new land formed.

2) Article 111 of the Land Code of Ukraine should be read in the
following wording:

Article 111. Burdening of rights to land, restrictions on land use:

1. The encumbrance of rights to land is established by the Constitution of
Ukraine and other legislative acts as the property right of the Ukrainian people
to natural resources. The owner of the land plot is forbidden to influence the
deterioration of the fertility of the agricultural land plot, to harm the purpose
of the land plot, to change the purpose of the land plot.

2. The law, adopted in accordance with it normative legal acts, contract,
court decision may set the following restrictions on land use:

a) condition to start and finish building or development of the land plot
within the set terms;

b) prohibition of conducting certain activities;

¢) prohibition on changing the purpose of the land plot, landscape;

d) condition for the construction, repair or maintenance of the road, road
section;

e) the condition of compliance with environmental requirements or
performance of certain works;

e) conditions to grant the right to hunt, to catch fish, to collect wild plants
on their land plot in due time and in due course;

(e) the obligation to maintain and preserve forest protective strips.

g) other

3. Burdening of rights to land does not require State registration as it is a
constitutional right of the Ukrainian people and protected by law at the level
of the Constitution of Ukraine.

4. Restrictions on the use of land (except for restrictions directly
established by law and regulations adopted in accordance with them) shall be
subject to state registration in the State Land Cadastre in accordance with the
procedure established by law and shall be effective from the moment of state
registration.

Restrictions on the use of land, directly established by laws and
regulations adopted in accordance with them, shall be valid from the moment
of entry into force of the legal acts which they were established.

5. Information on land use restrictions shall be specified in land
management schemes and feasibility studies on the use and protection of land
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of administrative-territorial units, land management projects on the
organization and establishment of boundaries of territories of nature reserve
fund and other nature conservation, recreational, recreational, cultural and
recreational purposes, forestry, land of water fund and water protection zones,
restrictions on the use of land and their regime-forming objects, land use
projects, providing ecological and economic assessment of crop rotation and
ordering land, land management projects on land allocation, technical
documentation land management on the establishment (renewal) boundaries
of the land in kind (on location). Information on such restrictions shall be
added to the State Land Cadastre.

3) To supplement Article 140 “Grounds for termination of ownership of
land property” of the Land Code of Ukraine with the following points:

g) change of purpose of the land plot;

h) damage to the intended purpose of the land plot;

i) deterioration of the fertility of agricultural land or damage to other
land.

4) In the Law of Ukraine “On State Registration of Property Rights to
Real Estate and their encumbrances” the concept of “encumbrance” should be
changed to “restriction” in order to harmonize legislative material with the
Land Code of Ukraine and to rationally protect the ownership of the
Ukrainian people on land.

3. Problems of opening the market / land circulation
in the aspect of exercising the right of ownership of land
by the Ukrainian people and the right of private ownership
of land by a natural person — a citizen of Ukraine

At the present stage of the development of statehood in Ukraine, the
question of market opening / land circulation in the state becomes urgent. This
issue is rather acute in terms of the underdevelopment of the legislative
framework. At present, this issue is becoming not only a legal one, but it is
becoming a political one.

It is generally accepted that land, as a natural resource, has no value, but it
has value because it is a national asset, as stated in the Constitution of
Ukraine. This apartment can have both value and value. Therefore, we are not
talking about the land market, but about its turnover.

Each state works for the development and growth of the economy, the
increase of jobs, but it cannot be said that this will lead to the opening of the
possibility of free sale of land by lifting the moratorium. This statement is
false.

Land turnover is not an end in itself. The opening of free circulation of
land should be the result of the reform, which will pass the stages of creating
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appropriate effective and transparent mechanisms for encouraging peasants to
conduct agriculture, identify the priority of agricultural business. The
mechanisms for granting preferential credits, tax breaks, demonopolizing the
market and other incentives for the agricultural producer must first be earned
and tested. And only if a positive economic result from the introduction of
such innovative principles can be said about the possibility of lifting the
moratorium on the burdens arising from the ownership of the Ukrainian
people on land as a natural resource.

It should be noted that some steps are being taken in this direction by the
Government of the country. The Bill “On Amendments to Certain Legislative
Acts of Ukraine Regarding Conditions of Circulation of Agricultural Lands”*®
was prepared, but as of January 14, 2020, it did not pass the second reading in
the Verkhovna Rada of Ukraine because it does not correspond to the realities
of today and does not protect the rights of agricultural producers.

The Law of Ukraine “On Amendments to Certain Legislative Acts of
Ukraine on Resolving the Issue of Collective Land Ownership, Improving
Land Use Rules in Agricultural Land, Preventing Raiding and Promoting
Irrigation in Ukraine in 2018” which came into force on January 1, 2019%.

This Law has completely revised Article 13 of the Law of Ukraine “On the
Procedure for Allocating Land (Units) in Land (Units) to Owners of Land
Shares (Units)” of June 5, 2003%, which deals with the use of unallocated and
unclaimed land and shares (Units). The law defines and demarcates the
concepts of unallocated land and unclaimed land.

An unallocated land plot is a land plot, which according to the project of
land management for the organization of the territory of land parcels (shares)
was included in the area of land to be distributed, but in accordance with the
protocol on the allocation of land plots was not allocated to the owner of the
land share (share).

Unclaimed is a land share (share) for which no document confirming the
right to it has been received, or a land share (share) entitled to it in accordance
with the law, but which has not been allocated in kind (on the ground).

9 Tpo BHeceHHs 3MiH [0 JEAKHX 3aKOHOJABYHMX aKTiB YKPAiHH II0J0 YMOB 0GIry 3eMenb
cimsepkorocnogapeskoro npmsnaderns. (03.01.2020). 3akoHOMPOEKT 10 APYroro YHTaHHS.
Retrieved from http://wl.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=66948

? TIpo BHeCEHHs 3MiH 0 JEAKHX 3aKOHOJABUMX AKTiB YKDAiHU 100 BUPIIICHHS MUTAHHS
KOJIEKTHBHOI BJIACHOCTI HA 3€MIIIO, YIOCKOHAIEHHS MPABUII 3eMICKOPHCTYBAHHS y MAacCHBaX
3eMeJlb CLIIbCHKOTOCIOAPChKOr0 TPU3HAYEHHs, 3aM00iraHHs peifaepcTBy Ta CTHMYJIOBAaHHS
3porentst B Ykpaini. (10.07.2018). 3akon Ykpainu. Retrieved from https://zakon.rada.gov.ua/
laws/show/2498-19

2 TIpo mopsiok BUIIEHHS B HATypi (Ha MICLEBOCTI) 3eMEIbHHUX UITHOK BIIACHAKAM 3EMEbHIX
vactok (maiB). (05.06.2003). 3akon VYkpainu. Retrieved from https://zakon.rada.gov.ua/laws/show/
899-15

15



It is regulated that unallocated land plots, unclaimed shares (shares) after
their formation into land plots by the decision of the respective village,
settlement, city council may be leased for the purpose intended for the term up
to the day of state registration of the ownership of such land plot, which is
indicated in the lease of the land plot, and the owners of the land parcels
(shares) or their heirs, who did not take part in the land plot allocation, are
informed about the results of the land division conducted parcels in writing
registered letter with an inventory and return receipt or by delivery of a
notification in person, knowing their location.

The deadline for registration of the ownership right of the owner (his heir)
of the unclaimed land share (share) is also set in case if by 1 January 2025 the
owner of the unclaimed land share (share) or his heir did not register the
ownership of the land, he is considered to have refused from the receipt of
land. And under the norms of civil law, such unclaimed land share (share)
after its formation in the land plot by the decision of the respective village,
settlement, city council (in case of need of formation) by the application of the
relevant council on the basis of the court decision is transferred to the
communal property of the territorial community in the territory of which it is
located, in the order of recognition of the property as landless.

However, in case of missing the term for registration of the ownership of
the land plot for good reason on the claim of the owner of the unclaimed land
share (share) or his heir, the court may determine an additional term sufficient
for such registration. In the absence of agricultural lands of collective
ownership, such land share (share) may be allocated in kind (on the ground) at
the expense of land of communal property of the respective territorial
community (if such lands exist).

Within 7 years from the date of state registration of the communal
property right to the land plot formed from the unclaimed land share (share), it
is prohibited to transfer it to private property (except for the transfer to the
owner of the unclaimed land share (share) or his heirs).

Such a law would be considered a breakthrough and a step towards
moving the land reform forward, but the following should be considered.

First, as already mentioned, it is possible to obtain land of no more than
6 hectares for all types of purpose for free privatization of land. Such a right
may already be exercised by a person, and the land share may exceed that
size. The Law and any other normative act do not prescribe the legal
mechanism of settlement and monetary relations regarding the transfer of such
land shares (shares) to the owner or his heirs. Therefore, it is logical to assume
that such an excess amount of land area (share) that was not included in free
privatization can be obtained only for money.
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According to statistics, it should be noted that the World Bank Director for
Ukraine, Belarus and Moldova, Satu Kahkonen, stated that the poverty rate in
Ukraine has increased by 10 percent over the past five years and that
25 percent of the population is below the poverty line®. Therefore, the
question arises whether the owner of the land (shares) or his heir at market
price can issue the ownership right to it, especially since the limit of such
actions expires on January 1, 2025.

Currently, there is no mechanism in the state to obtain cheap targeted
loans to obtain funds for the registration of ownership of their land shares
(units). And to a greater degree of injustice in the Law it is determined that if
the owner has not exercised such a right within a specified period, then it is
considered that he has relinquished his land share (share) and such property is
recognized as homeless and transferred to communal property. The legislator
assumes that a person for the next 7 years, that is, until January 1, 2032, will
be able to find the funds to execute the ownership right, so he imposes a
restriction of 7 years from the date of state registration of the communal
ownership of the land plot to transfer it into private ownership to another
person, except transfer to the previous owners of such unclaimed land (share)
or his heirs. But the law does not prohibit the transfer of such land for rent to
other persons with all its consequences, such as the right of priority purchase
of leased property (Article 777 of the Civil Code of Ukraine).

Thus, the new wording of Article 13 of the Law of Ukraine “On the
Procedure for Allocating Land (Units) in Land (Units) to Owners of Land
Shares (Units)”of 5 June 2003 may in essence become an instrument that will
allow for the removal of land (shares) by their owners. for objective reasons,
they will not be able to draw up properly. And property rights will be violated
by law. But this cannot be allowed in the rule of law.

It should also be noted that in view of the current jurisprudence it is
impossible to count on obtaining ownership of a land plot (share) in
accordance with Article 119 of the Land Code of Ukraine due to statute of
limitations. Thus, the Supreme Court of Ukraine, having analyzed Article 119
of the Land Code of Ukraine, stated that this rule gives grounds to conclude
that for citizens who conscientiously, openly and continuously use the land
plot for 15 years, but do not have documents proving their rights there are no
advantages to this land, since even observance of all conditions of limitation
does not lead to the emergence of ownership of the land and actually sends to
the general order of the provision of land in property or use (Articles 118, 123
of the Land Code of Ukraine). This provision provides only the right to apply

%2 Exomomiuna mpasma. (11.10.2018) Retrieved from https://www.epravda.com.ua/
publications/2018/10/11/641524/
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to a public authority or local self-government with a request for the transfer of
a land plot to property or use and does not provide for the mandatory transfer
of a land plot to the property or use of such persons, in accordance with the
procedure prescribed by law and the submission of necessary documents®,

That is, if you wish to acquire ownership of a land plot that is in
communal or state ownership, it is in principle indifferent that a person has
used it openly and in good faith for 15 years or more. One way or another, the
person should apply to the local self-government body or public authority and
to acquire the ownership of the land within the limits of the free transfer of
land determined by Article 121 of the Land Code of Ukraine in accordance
with the procedure established by the Land Code of Ukraine. In doing so, the
competent authority may refuse to acquire the right of the applicant on the
grounds provided for by the Land Code of Ukraine despite the open and fair
use of the land plot for more than 15 years.

In view of this, it is possible to propose to the legislator, to regulate at the
legislative level the position that if a citizen does not have objective
possibilities for registration of the ownership of the land (share) he received
legally, then it cannot be restricted in this right by specific terms. Such land
(share) must remain with the citizen in permanent use with all the rights
arising therefrom and the possibility for him or his heirs to register the
ownership of it in accordance with the law without any time limit. That is the
idea that should be the basis for the amendment of Article 13 of the Law of
Ukraine “On the Procedure for Allocating Land to Owners of Land Shares
(Units) in kind (on the ground)”of 5 June 2003.

General ideas on land reform should also be outlined, in terms of opening
up land circulation in Ukraine, which need to be finalized by the legislature to
prevent abuse in this area. Here it should be remembered that land is not a
commodity. A commodity is what a person’s work is attached to. Therefore,
some scientists believe that they are not selling land but the right to use the
land. Therefore, it is more appropriate not to talk about the land market, but
about its turnover. These are conceptual concepts that will need to be
substantiated in the discussion process.

It should be borne in mind, as already stated above, that land has a state-
forming function and therefore it should belong only to the citizens of Ukraine
and no ephemeral investments from foreign countries can be an excuse for
opening land circulation to them. Land resources are the property of the
Ukrainian people and therefore the fate of the land turnover should be decided
only on the initiative of the people in the All-Ukrainian referendum on the
correct questions, not through sociological polls.

% TlocranoBa BepxosHoro Cyay Vkpaimu. KacamiifHoro mmeimsHOrOo cymy, crpasa
Ne 742/2916/15-11 (11.04.2018). Retrieved from http://reyestr.court.gov.ua/Review/73627618
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In view of the above, the circulation of agricultural land may be opened
with the possibility of obtaining agricultural land for ownership only to
persons of Ukraine who permanently reside in Ukraine in rural areas at the
place of regional registration and intend to use it for their intended purpose
(as noted, non-compliance of this requirement for targeted use of land will be
the basis according to the amendments to Article 140 of the Land Code of
Ukraine termination of ownership of such land and removing it from the face).

The thesis that deserves attention is M.V. Shulga, who notes that it should
be borne in mind that today some citizens of western Ukraine have obtained
the citizenship of neighboring states, while retaining the citizenship of
Ukraine. Residents of Donetsk and Lugansk regions have the decree of the
President of the Russian Federation to obtain the citizenship of the Russian
Federation in a simplified manner. Finally, Ukraine’s willingness to grant
citizenship to ethnic Ukrainians without giving up citizenship of another
country should also be taken into account. The combination of the above
factors can create a situation that can cause the danger of loss of territorial
integrity of our state. This cannot be allowed, since territorial integrity ensures
the independence of any state?*.

Therefore, it is reasonable to take into account the idea that in the case of
land reform, if a citizen of Ukraine moves to a permanent residence in another
country or if he becomes a bipatrid (a person with dual citizenship, which by the
way is currently prohibited for citizens of Ukraine), the land becomes
communal property territorial community or state property with potential
compensation to the person for its value. Then such land can be legally
transferred to another agricultural producer from among the citizens of Ukraine.

Before opening the free circulation of agricultural land, it is necessary to
adopt a number of legal acts that would allow peasants who wish to obtain
ownership of the land (share) to have the most favorable financial conditions
for it — loans, installments, preferential holidays, etc.

The state and local self-government bodies should have control over the
functions of land use for its intended purpose without interfering with the
economic activities of agricultural producers.

There should be a reasonable restriction on the allocation of land to
property, which will be deducted from the profitability formula of farming in
a particular locality in the production, processing and sale of agricultural
products — giving preference to small and medium-sized farms.

% Illynera M.B, Verumenko B.A. (Ed) (2019) 3emi sk 00’€KT 3eMETBHHX BiXHOCHH:
Mmartepiamn BeeykpaiHcbkoi HaykoBO-nipakTHaHOI KoH(pepeHnmii (29 mucromana 2019 p., m. Kuis).
OO6’€KTH €KOJIOTIYHOTO 1 CyMiXKHMX Taly3el MpaBa: TEOPETHYHI Ta MPAKTUYHI aCleKTH B yMOBaXx
cranoro po3ButKy. (Pp. 67) Kuis: HAH Ykpaiuu. [H-T eKOHOMIKO-TIPaBOBHX JOCHIPKEHB.
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CONCLUSIONS

The research on the legal aspects of regulating the ownership of the
Ukrainian people on land in the light of the reform of land relations in
Ukraine and the results obtained on it are aimed at solving a scientific
problem, consisting in the development of new theoretical and applied
provisions on the protection and property rights of the Ukrainian people and
its implementation within the framework of land reform in Ukraine. It should
be noted that some issues have only been flagged as they require more
sophisticated elaboration on in-depth case study.

In particular, the study formulates the following main conclusions:

1. The ownership of the Ukrainian people on land as a natural resource is
an integral, guaranteed by the Constitution of Ukraine and must be taken into
account in land relations in the process of land reform.

2. To take into account the will of the Ukrainian people solely through
holding an All-Ukrainian referendum, not through sociological polls.

3. The circulation of agricultural land may be opened with the possibility
of obtaining land for ownership only to persons of Ukraine who permanently
reside in Ukraine in rural areas at the place of regional registration and intend
to use it for their intended purpose.

4. In case of departure of a citizen of Ukraine to a permanent place of
residence in another state or if he becomes a bipatrid (a person with dual
citizenship, which by the way is currently forbidden for citizens of Ukraine),
the land becomes a communal property of the territorial community or state
property with possible compensation to the person of it. cost. Then such land
can be legally transferred to another agricultural producer from among the
citizens of Ukraine.

5. Amend the legislation of Ukraine providing for the introduction of
concepts of encumbrance and restriction, with a clear legislative definition.
The notion of burdening the rights to land is a constant duty of the land owner
to take into account the Ukrainian people’s rights to land as a natural resource
as a basis for differentiation of concepts. And the restriction of the property
right should be defined as the obligation of the land owner to exercise his
rights of the land owner within the limits that do not violate the rights of other
persons, that is, the restriction of the rights of the land owner follows from the
rights of another person, which are defined by normative legal acts, contract
or court decision.

6. To supplement the list of grounds for termination of ownership of land
in Article 140 of the Land Code of Ukraine by the following points:

g) change of purpose of the land plot;

h) damage to the intended purpose of the land plot;
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i) deterioration of the fertility of agricultural land or damage to other
land.

6. Improve Article 13 of the Law of Ukraine “On the Procedure for
Allocating in Land (on the Territory) Land Plots to Owners of Land Shares
(Units)”of June 5, 2003, by the provision that a citizen who has no objective
possibilities for registration of ownership rights to the land (share) he received
legally cannot be limited in this right by a specific timeframe. Such land
(share) must remain with the citizen in permanent use with all the rights
arising therefrom and the possibility for him or his heirs to register the
ownership of it in accordance with the law without any time limit.

7. The state and local self-government bodies should have control over
the functions of land use for its intended purpose without interfering with the
economic activities of agricultural producers.

SUMMARY

The article deals with the problematic issues of exercising the property right of
the Ukrainian people in light of the land reform announced by the Government of
Ukraine in 2019. The urgency of the work is due to the fact that nowadays the
whole Ukrainian people are facing the urgent issue of opening the market /
circulation of land. However, very little attention is paid to the exercise and
protection of land ownership for the Ukrainian people and not for individual
citizens of Ukraine. Due to the peculiarity of the subject of such property right,
there is a need for a thorough study and determination of the possibility for the
present legal regulation of the exercise of the property rights of the Ukrainian
people for natural resources, in particular land. The article identifies the property
rights of the Ukrainian people, defines the concept of property rights of the
Ukrainian people through the conceptual apparatus of civil legal instruments;
Applied coverage of the problem of opening land circulation in the light of the
exercise of land ownership by the Ukrainian people is provided in accordance
with the existing legislative acts and proposed bills. It also offers suggestions for
the rational and expedient exercise of its property right by the Ukrainian people
through the social-legal component of such right.
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